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PREFACE

The Global Maritime Crime Programme {(GMCP} of the United Nations Office on Drugs and Crime
(UNODC) provides Member States with technical support to tackle the full range of transnational maritime
crime, Based arcund the globe, the staff of the Programme provide support in the fight against armed robbery
at sea, piracy the smuggling of migrants by sea, fisheries crime, maritime drug trafhicking and smuggling that

funds terrorism,

This Manual brings together the material that GMCP staff have been using to explain the legal framework that
underping UNODC work in the area of maritime ctime. Tt sets out the legal regime that governs the various
maritime zones and the legal basis for tackling some of the most serious maritime crimes. Finally, it provides

advice on effective boarding, searching and evidence collection on vessels at sea.

The Manual will be used as a training tool in capacity-building work carried out by GMCP, as well as serving

as a useful guide for everyday criminal justice practitioners.

UNODC hopes that all criminal justice professionals, including prosecutors, investigators and those who

enforce the law at sea, will find the Manual a valuable resource.

Alan Cole
Head, Global Maritime Crime Programme
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Chapter 1



KEY POINTS

There is an extensive legal regime that covers conduct upon the oceans.

There are many treaties and customary international law rules that apply to conduct
at sea.

The centrepiece of this regime is the United Nations Convention on the Law of the Sea
of 1982, which, along with customary international law, governs conduct at sea.

It is vital that maritime law enforcement agencies knaw what laws their State has
passed in order to make international law applicable:

fal  Within their State's maritime zones,
I To people and vessels of their Stule, and

fc} In some circumstances, to vessels without nationality,

so as to enable their State to engage in maritime law enforcement and prosecutions
in relation to breaches of those laws.

A Tlag State generally has exclusive jurisdiclion over a vessel flying its Tlag. Howewer,
there are sxceptions to this rule, which in some circumstances allow another State lo
exercige jurisdiction over that vessel or people, things and conduct in that vessel.

This Manual examines legal consideralions in maritime law enforcement. As such, it
does not address the use of torce in relation to cantested claims at sea, the law of
armed conflict ar other national defence operations.




KEY TERMS

INTERNATIONAL LAW: The rules and other norms, both written and unwritten, that govern
legal relations betwsen States. International law includes many rules and other norms that
relate to the rights and obligations that States have or may claim in relation to maritime
law enforcement.

TREATY/CONVENTION: An international agreement concluded between two or more States
which binds those States to act in a particular way, to relate with each ather in a particular
way andfor to manage competing claims and other issuas between them through a particular
process. These agreements are in written form and are governed by international law.

CUSTOMARY INTERNATIONAL LAW: International obligations arising from established State
practice which bind States in their conduct and relations and are not reduced to a written
instrument. States abide by these legal obligations because they consider themselves legally
obliged to do so. Such customary rules can sometimes be difficult to identify, and States differ
as to which rules meet the requirements of heing custornary international law.

IMPLEMENTATION IN NATIONAL LAW: For an international rule to be actionable within a
State, or useable by that State's agents [such as navies, coastguards and marine police) as an
authorization or source of power, it needs to be incorporated into that State’'s own national law.
For some States, this is automatic; for example, 2 new treaty becomes part of the State’s
national legislation upen signature and ratification. For other States, a further act of
“domestication” is required, such as passing a new law or regulation which incorporates that
international rule into national law. These approaches are often called the "monist” and the
“dualist” system, respectively.

MARITIME CRIME: Conduct which is perpetrated wholly or partly at sea and is prohibited

under applicable national and international law.



MARITME CHIME: & MARKUAL FOR CREIMINAL JUSHZZ FRATIHIT OMEHS

INTRODUCTION

1.1 Why is it important for law to
apply at sea?

There i5 an extensive regime of laws that applies in
relation to activities which take place in, over and
under the sea. Some of these rules are universal and
therefore apply to all States; some are regional and
apply to a limited number of States in 2 certain geo-
graphic region; some are hilateral and apply only to
the two States which have agreed to the laws. It is
important to have such rules governing conduct and
relationships at sea for many reasons: First, the idea
of a lawless space at sea (or in any other region) is
against the interests of States, and thus a system of
laws applicable at sea has emerged to ensure account-
ability for proscribed conduct regardless of where
it oceurs.

Another reason is that State interests often interact
at sea, for example when ships of different States
collide or a national from one State harms a national
from another State aboard a ship, and it is important
to have rules which describe how to manage these
jurisdictional conflicts and crossovers.

A third reason is that the seas are divided into
varions zones in which States have different, and
sometimes competing, sets of rights, powers and obli-
gations. Rules are necessary in order to allocate and
describe the rights, powers and obligations of States in
these zones.

Yet another reason is that the use of the seas as a
means of transport and the exploitation of some com-
mon resources are considered to be rights available ta
all States. Therefore, it is necessary to define rules
which govern how these shared interests and rights are

used and managed.

As a result, it is vital to have rules that govern how
States manage resolrces, control crime and relate with
onc another at sea. However, these rules can still create
jurisdictional difhculties for States because at sea,
jurisdiction is not always as complete, and the hierar-
chy of jurisdiction is not always as clear, as is generally
the case in land territory. On land there is, at least in
theory, always a clearly superior jurisdiction—that of
the soveraign territorial State.

Consequently, the way in which jurisdiction is
delimited at sea is by designating certain maritime
cones in which coastal States have certain rights and
by retaining the concept of sovereign jurisdiction over
vessels in the form of flag State jurisdiction.

1.2 International legal regimes
that apply at sea

Treaties. Many treaties apply at sea and in relation to
the sea. The United Nations Convention on the Law
of the Sea of 1982 (UNCLOS) is considered to be the
fundamental expression of the rules governing general
relationships and jurisdictions at sea. In effect, it is a
“constitution” for the sea.

Other treaties deal with issues that are not specif-
cally “maritime” in nature, but which can apply both
ar sea and on land. For example, many of the pro-
visions in the Rome Statute of the International
Criminal Court apply equally to conduct perpetrated
at sea and on land, Sometimes the way in which a
general treaty rule is applied at sea requires some
adjustment or a slightly differont understanding, pre-
cisely because the sea is not the same as land territory.
One example is the fundamental rule about when the
right of a State to use force to defend itselfis activated
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(ie. the inherent right of national self-defence as
recognized in article 51 of the Charter of the United
Nations). At times, international courts and tribunals
have had te deal with questions about how this rule
operares at sea, because conduct such as bearding a
vessel at sea is not necessarily regarded in the same
way as a emall force crossing a land border. Another
example is that some States adjust the time frames
applicable to their human rights obligations or ¢rimt-
nal procedure laws as to what “promptly” means when
bringing a persen detained at sea before a court for
review of detention.

Customary international law. Similarly, a range of
customary international law rules have been specifi-
cally designed to apply at sea. Diracy, for example, is a
very old prohibition in intermational law, and the
customary rule far predates the codified definition of
piracy introduced in twentieth-century treaties on the
law of the sea. Indeed, for some States which have
not signed and ratified any of these modern treaties,
their authority to take action against piracy under
international law may only exist by virtue of
customary rules,

As with treaties, there are also customery rules
which are not necessarily specifically concerned with
the sea, but which can apply equally, or with close
approximation, at sez. One example is the law of
armed contlict rule on the precautions that mast be
taken when at‘tackjng all eneu'Ly force. FDI 111?11'1}7
States, this is a treaty rule, but for some States it
applies by virtue of customary international law rather
than a treaty which they have not signed and ratified.
This rule applies equally at sea and so applies regard-
less of whether an attack is aimed at an enemy tank
park on land ot an enemy warship far out at sea. Of
course, however, it is important to remember that this
Manual concerns maritime law enforcement and thus
does not cover the law of armed conflict; this particu-
lar rule is cited only as an example of a customary rule
applicable at sea.

A further source of rules of international law that
apply at sea are the decisions of tribunals and courts.
For example, the Tnternational Court of Justice has
interpreted many rules of international law that apply
at sea, particularly in respect of maritime claims and
delimiting maritime zones, The International Tribunal
for the Law of the Sea has also interpreted provisions
in UNCLOS—{or example, in relation to fsheries
issues and disputes as well as the status of certain ves-
sels as warships. The outcomes of certain international
arbitrations have also been significant in clarifying or

providing detail on the application of rules at sea, such
as providing specific detail on how to implement the
right of hot pursnit correctly (see chapter 3). Finally,
cases before national courts and tribunals are some-
times widely referred to because they have helped to
clarify or explain an international rule in terms of how
it applies at sea.

1.3 Implementing international law
at sea

There are two levels of implementation of inter-
national law that concern the organs of a State—
which, for the purposes of this Manual, generally refers
to those people and agencies entrusted with the power
and authority of their State, and acting under that
State’s direction and control, to deal with matters of
matitime crime and maritime law enforcernent. The
first is the “big picture” level where a State joins a
treaty and thus indicates to other States that it intends
to act in accordance with the rules in that treaty; in
other words, it binds itself to those rules. This creates
rights and responsibilities for that State in relation to
other States bound by the same rules. The situation is
essentially the same for customary rules: If a State has
not persistently objected to a given rule, it is generally
taken to mean that the State has agreed to be bound
by that rule.

The second level of application is implementation
in national law. This means that the State implements
international law into its national legal system so that
these rights and responsibilities are given force within
the national law of the State. In turn, this imple-
mentation allows that State to give its organs—such
as maritime law enforcement officials, prosecutors and
judges—the power and jutisdiction to do the things
the State has agreed (with other States) that it can or
will do.

An example of this level of application is the
regime of the exclusive econamic zone (see chapter 4).
The "big picture” level of application is that a State
joins UNCLOS, which then entitles that State to
claim up to 200 nautical miles {nm) of exclusive
economic zone. This creates rights for that State to
exploit the resources in this zone, and reciprocal
obligations on other States to respect those rights.
However, for the State to be able to actually enforce
those rights—~for example by arresting a foreign
vessel which is fishing in the exclusive economic zone
without a permit—it needs to have: {a) declared, in

accordance with its national laws, where precisely
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the zone ends; (b} created prohibitions in its
national laws that make it an offence for foreign
fishing vessels to fish there without a permit; and

() given its maritime law enforcement agents

the power to apprehend people and investigate
conduct, and its courts the jurisdiction to hear
cases, in relation to unlawful fishing in that exclusive

economic zone.

THE UNITED NATIONS CONVENTION ON THE

LAW OF THE SEA (1982)

1.4 Background to the Convention

What law of the sea was there before UNCLOS? The
need to have some agreed-upon rules that apply over
the sea and in relation to conduct at sea was one of
the earliest concerns of intermational law. ‘There
were Roman laws relating to the freedom and uses of
the seas, and during the Middle Ages in Europe, the
Catholic Pope, for example, issued a declaration
(a papal bull) dividing the seas between Spain and
Portugal‘ However, the modern law of the sea essen-
tially began in the 1600s with legal analyses of the rules
applicable over the sea, and at sea, by legal scholars
such as Hugo Grotivg, who wrote about the freedom
of the seas, and John Selden, who wrote about the
capacity of States to “own” or “close” parts of the sea.

The most significant advances in codifying the law
of the sea—that is, setting down the rules in coherent,
collective written instruments (mostl)! treaties)—
were made during the twentieth century. The most
significant codification prior to UNCLOS can be
found in the Geneva Conventions on the Law of
the Sea of 1958, which included four interlinked
treaties: the Convention on the Territorial Sea and
the Contignous Zene; the Convention on the High
Seas; the Convention on Fishing and Conservation
of the Living Resources of the High Seas; and the
Convention on the Continental Shelf,

However, this set of conventions suffered from a
number of deficiencies which ultimately rendered
them inadequate in terms of managing tensions
arising from States’ interactions at sea, particularly in
relation to resources and fishing, One of these defi-
ciencies was that States could pick and choose which
of the four conventions they would sign and ratify,
meaning that they cauld accept some rights and
ignore some responsibilities. Another deficiency was
that the States could not agree upon, and therefore
the conventions did not set out, the limit up to which
a State may claim a territorial sea and a fishery zone.

A further set of meetings in 1960 also failed to resolve
these fundamental igsues. Between 1958 and the start
of negotiations for UNCLOS, many States unilaterally
claimed territorial seas and fishery zones of widely
varying sizes, in some cases out to 200 nm,

In this context, States agreed in the late 1900s that
they needed to negotiate an enhanced, more complete
set of rules governing the seas. This new process—
undertaken as the Third United Nations Conference
on the Law of the Sea—formally commenced in 1973
and continued until the text of UNCLOS was finally
settled and opened for signature at Montego Bay in
December 1982.

The negotiation of UNCLOS was underpinned by
a number of factors which are clearly evident in the
Convention itself. The first is that UNCLOS had to be
a single treaty, so that States could not pick and choose
which parts of a set of treaties they would agree to.
Hence, UNCLQS is a large treaty, with 320 articles
and nine annexes, some of which are themselves quite
large (such as annex U, on the Basic Conditions
of Prospecting, Exploration and Exploitation, which
contains 22 articles).

The second underpinning factor was that UNCLOS
was the first large multilateral treaty to be negotiated by
consensus. This meant that some parts of the text were
drafted and redrafted until they were sufficiently accept-
able to all, so that indwidual parts did not need to be
put to a vote. One consequence of this process is that
some concepts in UNCLOS have been left undefined.
Other concepts have been left “constructively ambigu-
ous’, that is, the wording has been intentionally left
ambiguous enough that each State is sufficiently satis-
fied that the concept or article has a meaning which
satisfies that particular State, while other States may
consider the concept or article to have a slightly differ-
ent meaning. One example of this is article 30,

Axticle 30 does not describe the precise degree of
force allowable in “requiring” a foreign warship which
is not complying with the laws and regulations of the
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coastal State concerning passage through the territorial
sed ("i[mocent passage”} to leave the territorial sea.
Getting States to agree on such a detail was simply
impossib]e, 50 the language eventuaﬂy Elgl'CCd UPOII was
ambiguous enough that one State might claim that this
allows use of direct fire against an offending warship,
while another State might claim that it only authorizes
non-forcible measures.

UNITED NATIONS CONYENTION ON THE LAW OF THE SEA

ARTICLE 30
Non-compliance by warships with the laws and
regulations of the coastal State

If any warship does nat comply with the laws and
ragulations of the coastal State concerning passage
through the territorial sea and disregards any request
for compliance therewith which is made to it, the
coastal State may require it to leave the territorial
sea immediately.

A third underpinning factor which characterized
the negotiation of UNCLOS was that it was to be a
“package deal”. Cn one level, as noted above, this
meant that all the rules would be contained in a single
text, so the States parties to the Convention were
required to accept all operative provisions (ie. the
“complete package”). On a second, more detailed level,
the package deal alse required that the treaty reflect
the agreement to balance flag State rights, coastal State
rights and navigational freedoms.

One example was the need to balance the legitimate
maritime security concerns of archipelagic States (such
as their ability to assert some security control over
conduct in the waters sandwiched between their
islands) with the equally legitirmate needs of other States
to be able to sail their ships and fly their aircraft unhin-
dered through and over these waters, because they are
often the most efficient and econommic route from one
place to another. The resultant “package deal” is reflected
in the balances achieved between the regime of archi-
pelagic waters, which effectively give the archipelagic
State the same control over the waters between its
islands that it has in the territorial sea around its islands

{except for specific provisions which allow aircraft
overﬂight in some circu_mstances) and the right of
archipelagic sea-lanes passage for other States, which
meant that their ships and aircraft could still use certain
routes through achipelagos and remain secure in the
knowledge that the achipelagic State was bound not to
close or hamper those routes.

1.5 What types of issues are
addressed in UNCLOS?

UNCLOS deals with many topics. It establishes the
regime of maritime zones that characterize the delim-
itation of the seas: internal waters, territorial sea,
archipelagic waters, contiguous zone, exclusive eco-
nomic zone, continental shelf and extended conti-
nental shelf, high seas and the deep seabed. The
Convention establishes the general rules for drawing
the basclines from which most of these zones are
measared. It also describes the rights and obliga-
tions—inclnding resource rights, passage rights and
other freedoms—that exist in each of these zones.
Finally, it containy detailed provisions on piracy,
boarding and pursuing vessels, and managing the
exploitation of resources outside the management
reach of individual coastal States, and sets up dispute
resolution mechanisms,

1.6 What types of issues are not
dealt with in UNCLOS?

There are, however, a number of issues which
UNCLQS specifically does not address. One of these
is the specific rules applicable to armed conflict at sea.
However, many aspects of UNCLOS, such as the
regime of maritime zones and certain passage and
transit regimes, are considered to overlay the rules on
armed conflicts at sea and are fundamental to where
and how those rules are applied.

A second set of issues are those which are briefly
noted in UNCLQOS, but which have required further
negotiations and agreements on implementation before
they can be given detailed effect. One example is
the special implementing arrangement that relates to
straddling fish stocks.
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OTHER INTERNATIONAL LAW SPECIFICALLY RELATED

TO THE SEA

1.7 Suppression of unlawful
acts at sea (SUA Convention
and protocols)

UNCLOS is clearly the most significant piece of
international law that is specifically aimed at govern-
ing the sea and regulating conduct at sea. However,
there are many other treaties which are specifically
designed to regulate or govern some aspect of State
relationships at sea or conduct at sea. One example
is the Convention for the Soppression of Unlawful
Acts against the Safety of Maritime Navigation of
1988 (SUA Convention) and its three protocols: one
from 1988 dealing with fixed platforms and two from
2005 (one each on vessels and fixed p]atforms) which
address certain types of criminal uses of the sea and
conduct at sea in greater detail.

To know which specific set of obligations applies
between any two States parties to the SUA Conven-
tion and its protocols, it is essential to know which
treaties each of those States has ratified. For example,
if State A has ratified only the 1988 Convention and
Protocol, but State B has also ratified the 2005 pro-
tocols, it will generally be the 1988 set of [egal obliga-
tions that applies between them. If both State A and
State B have ratified the 2005 protocols, that set of
obligations will apply.

The SUA Convention is concerned primarily with
certain types of dangers to ships and navigation, and
set in place an “extradite or prosecute” regime for
offenders apprehended by those States which had
ratified it. The 2005 protocols to the Convention
went further, criminalizing the transport of terrorists
and biological, chemical and nuclear weapons,
among other things. The 2008 protocols alse facili-
tate cooperation between States and provide a com-
prehensive framework for boarding suspect vessels,
Consequently, the legal authorities and obligations
of a State in relation to the Convention and its
protocols will depend upon the particular combina-
tion of those instruments that the State has ratified.
For example, article 3 of the Convention sets out a
number of acts that those States which have signed
and ratified the Convention have declared that they
will eriminalize

CONVENTION FUOR THE SUPPRESSION OF
UNLAWFUL ACTS AGAINST THE SAFETY DF
MARITIME NAVIGATION (1984

ARTICLE 3

1. Any person cammits an offence if that person
unlawfully and intentionally:

(sl seizes or exercisec control ever a ship by
tarce ar threat thereaf ar any other form of intimi-
dation; or

(b} performs an act of violence against a persen
on board a ship if that act is likely to endanger the
safe navigation of that ship; or

{e! destroys a ship or causes damage to a ship
or to its cargo which is likely to endanger the safe
navigation of that ship; or

fa} places or causes to be placed on a ship, by
any means whatsaever, a device ar substance which
is likely to destroy that chip, or cause damage to
that ship or its cargo which endangers or is likely to
endanger the safe navigation of that ship; or

fel destrays or seriously damages maritime
navigational facilities or seriously interferes with
their operation, if any such act is likely to endanger
the safe navigation of a ship; or

ffl  communicates information which he knows to
be false, thereby endangering the safe navigatian of
a ship; or

ff injures ar kills any persan, in connection with
the eommission or the attempted commission of any
of the offences set forth in subparagraphs {3l to {f}.

2. Any person also commits an offence if that
person:

{a} attempts to commit any of the offences set
farth in paragraph 1; er

{bl abets the commission af any of the offences
set forth in paragraph 1 perpetrated by any perasan or
is otherwise an accomplice of a person who comrmits
surh an offence; ar

{ef threatens, with or without a condition, as is
pravided fer under national law, aimed at compelling
a physical or juridical persan to do ar refrain from
doing any act, to comnmit any of the offences set forth
in paragraph 1, subparagraphs (&), fc} and fel, if that
threat is Likely to endanger the safe navigation of the
ship in question.

This set of acts was broadened by the Protocol of
2005 to the SUA Convention.
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PROTOCOL OF 2005 TG THE CONYENTION FOR THE
SUPPRESSION QF UNLAWFUL ACTS AGAINST THE SAFETY
OF MARITIME NAVIGATION [ARTICLE i Bi5 ADDED TO THE
TEXT OF THE 1508 CONVENTION FOR THOSE STATES THAT
RATIFICD THL 2003 PROTOCOL]

ARTICLE 3 BiS

1. Any person commits an offence within the mean-
ing of this Convention if that person unlawfully and
intentionally:

{al when the purpose of the act, by its nature ar
context, is to intirmidate a populatian, or to campel a
government ar an international organization 1o do ar
to abstain from doing any act:

lil uses against or on a ship or discharges
from a ship any explosive, radipactive
rmaterial or BCN weapon in a manner
that causes or is likely to cause desth
or serious injury or damage: or

li) discharges, from a ship, oil, liguefied
natural gas, or other hazardous or noxious
substance, which is not covered by sub-
paragraph {a/(il, in such quantity or con-
centration that causes or is likely to cause
death ar serigus injury or damage; or

liii) uses a ship in a manner that causes
death or serigus injury or damage; or

livl threatens. with or without a cendition,
as i pravided for under national law, to
commit an offence set forth In sub-
paragraph faflil. (i) or Giil; or

{b! transports on board a ship:

il any explesive or radicactive material,
knowing that it is intended to he used to
cause, or in 3 threat to cause, with or with-
out @ condition, as is provided for under
national law, death or serious injury or
damane far the purpose of inbmidating a
papulatian, or compelling a government or
an international organization to do or to
abstain from doing any act; or

(il any BCN weapon, knowing it to be a
BCN weapon as defined in article 1; or

liill any saurce material, special fissionable
material, or equipment or material
especially designed or prepared for the
processing, use or production of special
fissionable material, knowing that it is
intended to be used in a nuclear explo-
sive activity or in any other nuclear
activity not under safequards pursuant
ta an IAEA comprehensive safeguards
agreament; or

livl any eguipment, materials or software
ar related technolegy that significantly
contributes to the design, manufacture
or delivery of a BCN weapon, with the
intention that it will be used for such
purpose.

1.8 Convention on the Conservation
and Management of Highly Migratory
Fish Stocks in the Western and
Central Pacific Ocean (2000]

Although UNCLOS established and codified the basic
set of fisheries arrangements applicable between States,
it 113.5 nevertheless remained NECessdry for groupai Of
States in particular regions to develop more precise
rules and regulatery regimes te govern fish stocks
that migrate between their exclusive economic zones
and m areas hetween those zones. This has been neces-
sary in order to ensure a reasonable cconomic out-
come, for example by ensuring that ane State does not
generate massive income by allowing uncapped fishing
of a migratory stock as it passes through its own exclu-
sive economic zone, thus radically reducing the stock
{and the potential income) by the time it reaches a
neighbouring State’s exclusive economic zone, These
efforts have also been driven by other influences,
such as the legal obligation and practical need to act
cooperatively, and transnationally, in order to preserve
the ecological and economic viability of overfished
stocks for the future,

To this end, the Convention on the Conservation
and Management of Highly Migratory Fish Stocks
in the Western and Central Pacific Ocean of 2000
was negotiated under the umbrella of the general
provisions and regime established in TUNCLOS and
the additional, more detailed 1995 Agreement for the
Implementation of the Provisions of the United
Nations Convention on the Law of the Sea of
10 December 1982 relating to the Conservation and
Management of Straddling Fish Stocks and Highly
Migratory Fish Stocks, which was itself negotiated to
add detail to this particular element of the UNCLOS
fisheries regime. The purpose of the Convention is

expressed in its article 2.

CONVENTION ON THE COMSERYATION AND MANAGEMENT
QOF HIGHLY MIGRATQRY FISH STOCKS IN THE WESTERN
AND CENTRAL PACIFIC QCEAN

ARTICLE 2
Objective

The abjective af this Convention 1s to ensure, through
effective management, the long-term conservation
and susiainable use of highly migratory fish stocks in
the western and central Pacific Dcean in accordance
with the 1982 Convention and the Agreement.
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1.9 Maritime search and rescue

For centuries, mariners have recognized a humani-
tarian duty to render assistance to persons in distress,
Ship and aircraft commanders today have the same
basic duty to assist those in distress; this is reflected
in customary international law as well as more detailed
search and rescue rules laid down in the International
Convention for the Safety of Life at Sea of 1974, the
International Convention on Maritime Search and
Rescue of 1979, UNCLOS and the International
Convention on Salvage of 1989,

The master of a ship has a duty to render assistance
to persons in distress at sea. Ships and aircraft may be
called upon in a variety of ways to support, conduct
or coordinate search and rescue operations in the
maritime environment, including condncting searches,
towing vessels in distress, providing medical assis-
tance, assisting in firefighting operations, providing
food and supplies, and rescuing survivors.

UNITED NATIOMS CONVENTION ON THE LAWY OF THE SEA

ARTICLE 98

Duty to render assistance

1. Every State shall require the master of a ship fly-
ing its flag, in g0 far as he can do so without serisus
danger to the ship, the crew or the passengers:

fal to render assistance to any person found at
sea in danger of being lost;

{6} to proceed with all possible speed to the res-
cue of parsons in distress, if informed of their need
of gasistance, in so far as such action may reasonably
be expected of him;

fcf after a <ollision, to render assistance to the
ather ship, its crew and its passengers and, where
possible, ta inform the other ship of the name af his
own ship, its port of reqistry and the nearest port at
which it will call.

2. Ewvery coastal State shall promaote the establish-
ment, operation and maintenance of an adequate and
ettective search and rescue service regarding safety
on and aver the sea and. where circumstances so
require, by way of mutual regional arrangements
cooperate with neighbouring States for this purpose.

A A b e e b b B d b T b ke d d b b e R d b d b barbhada L h e b d i b

A rescue requires the commander of the warship or
other authorized vessel to take into account immediate
operational considerations, including the location of
the distressed vessel, the nature of the distress, the

training and expertise of crew on board, available

SEARCH ANO RESCUE DBLIGATIONS, AND EXCERPTS
FROM CONVENTIONS

Rescue af Sea: A Guide to Principtes and Practice as
Applied fo Refugees and Migrants |IMOD, UNHCR
and ICS, 2015)-

Just as Masters have an obligation to render assis-
tance, Member States have a complementary obliga-
tion to coordinate and cooperate so that persons
rescued at sea are disembarked in a place of safety
as soon as possible.

UNCLDS, ARTICLE 98:

Every State shall require the master of a ship flying
its flag ... fa} to render assistance to any persen found
at sea in danger of being lost; fbf to proceed with all
possible speed to rescue persans in distress.

Comment: Under UNCLOS, the duty te render assis-
tance exists throughout the ocean, be it in a territerial
sea, in straits used for international navigation, in
archipelagic waters, in an exclusive economic zone or
on the high ssas.

Safety of Life at Sea Convention, annex, chapter ¥,
regulation 33:

1. The master of a ship at sea which is in a position
to be ahle to provide assistance, on recaiving informa-
tion from any source that persons are in distress at
gea, is hound ta proceed with all zpeed to their
gssistance ..

Comment: The obligation to provide assistance applies
to all ships except warships; however, it is common
practice for governments te have warships act in a
manner censistent with this obligation.

safety equipment, possible infectious diseases and
security concerns. To support these operations,
muaritime law enforcement agencies mmst have a good
understanding of the obligations under international
law concerning assistance at sea and of how the
global search and rescue system is implemmented by
coastal States.

The 1974 Safety of Life at Sea Convention was the
first international legal mstrument to call for the estab-
lishiment of global maritime search and rescue services.
The Convention is significant because it represented a
system where the legal responsibility to rescue those
in distress became government-based, rather than a
systern where the onus is placed solely upon the mas-
ter of the vessel. States working together to save l'w’esJ
in support of the ships master and/or the assisting
State vessel, enable the global search and rescue system
to be effective.
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International instruments that provide guidance on

maritime search and rescue include:

{a) UNCLOS, which recognizes the duty to
render assistance, requires States to “promote” mari-
time search and rescue services, and calls on States to
develop regional arrangements to cooperate with
neighbouring States;

(b} 'The Safety of Life at Sea Convention, which
requires contracting States to "undertake” such services;

{c} The International Convention on Maritime

Search and Rescue, which describes State obligations
to undertake maritime search and rescue services; and

{d) The International Convention on Salvage,
which stipulates that every master is bound, in so far
as he can do so without serious danger to his vessel

and persons thereon, to render assistance to any
person in danger of being lost at sea.
Key search and rescue terms incude the

fo]]owing:

{a) Search and rescue region: A defined geographic
area which is associated with a rescue coordination
centre and within which search and rescue coordina-
tion services are provided;

) Rescue coordination cenire: A unit responsible
for promoting efficient search and rescue services
and coordinating the conduct of search and rescue
operations within a search and rescue region;

{c)  Search and rescue mission coordinator: The
official assigned to coordinate the response to an
actual or apparent distress situation.

OTHER INTERNATIONAL LAW WHICH CAN APPLY

TO MARITIME CRIMES

1.10 Bilateral agreements

When two States a[raﬂge to marlage or COD}?eIﬂtE O
an issue of common concern in a coordinated way,
they will usually formalize this arrangement through a
written document (often a treaty). These agreements
bind only the parties to them. For example, the United
States of America has signed a bilateral agreement
with the Marshall Islands on boarding arrangetments
{(see chapter 5). However, this agreement only
applies between the United States and the Marshall
Islands; it does not bind States that are not parties to

that agreement.

1.11 Regional initiatives

It is quite common for States within a particular
region to formalize arrangements for dealing with
maritime issues in a way that is pacticularly vseful for,
and sensitive to, the peculiarities of that region. Such
special regional ciccumstances can include issues of
geography, competing or overlapping claims and
shared interests in cooperating in order to ensure
effective maritime law enforcement. As noted above
{section 1.8}, one example is the Convention on the
Conservation and Management of Highly Migratory
Fish Stocks in the Western and Central Pacific Qcean.

Another example is the Regional Cooperation Agree-
ment on Combating Piracy and Armed Robbery
against Ships in Asia.

REGIONAL COOPERATION AGREEMENT ON
COMBATING PIRACY AND ARMED ROBBERY
AGAINST SHIPS [N ASIA

ARTICLE 3

General Obligations

1. Each Contracting Party shall, in accordance with
its national laws and requlations and applicable rules
of international law, make every effart to take effective
measures in respect of the following:

fal 1o prevent and suppress piracy and armed
rabhery against ships;

{6} ta arrest pirates ar persens who have com-
rrtted armed robbery against ships;

fof ta seize ships or aircraft used for committing
piracy or armed robbery against ships, to seize ships
taken by and under the control of pirates or persans
who have committed armed robbery against ships,
and to seize the property on board such ships; and

fd} ta rescue victim ships and victims of piracy
ar armed robbery againat ships.

2. Nothing in this article shall prevent each Contracting
Party fram taking additional measures in respect of
subparagraphs (2] to {d] above in its land territory.

B R T N e N R N T T
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1.12 United Nations Convention
against Transnational
Organized Crime

In addition to the range of international rules that
relate specifically to the sea, a large number of treaties
apply more generally but also have implications for
the regulation of conduct at sea. Many of these
treaties do not contain any special subrules on the
sea, but because they are intended for general appli-
cation, they also apply to certain aspects of conduct

PROTOCOL AGAINST THE SMUGGLING OF MIGRANTS

BY LAND, SEA AND AIR, SUPPLEMENTING THE
UNITED NATIONS CONVENTION AGAINST
TRANSNATIONAL ORGANIZED CRIME

ARTICLE 7

Coaperatian

States Parties shall cooperate to the fullest sxtent
possible to prevent and suppress the smuggling of
migrants by sea, in accordance with the international
law of the sea.

ARTICLE 8

Measures against the smuggling of migrants by sea

1. A State Party that has reasonable grounds to sus-
pect that a vessel that is flying its flag or claiming its
registry, that is withaut nationality or that, though
flying a foreign flag or refusing te show a flag, s in
reality of the nationality of the State Party concerned
is engaged in the smuggling of migrants by sea may
request the assistance of other States Parties in sup-
pressing the use of the vessel for that purpose. The
States Parties so requested shall render such assis-
tance to the extent possible within their means.

2. A State Party that has reasanable grounds to sus-
pect that a vessel exercising freedom of navigation in
accardance with international law and flying the flag
or displaying the marks of registry of another State
Party is engaged in the smuggling of migrants by sea
may so notify the flag State, request confirmation af
registry and, if confirmed, request authorization from
the flag State to take appropriate measures with
regard ta that vessel The flag State rmay authorize
the requesting State, inter alia:

{a) Ta board the vessal;
b} To search the vessel; and

fel If evidence is found that the vessel is engaged
in the smuggling of migrants hy sea, to take appro-
prigte measures with respect to the vessal and per-
sons and cargo on board, as autherized by the flag
State.

at sea. Other treaties do have special built-in sub-
rules which relate to the application of the main rules
to conduct at sea.

One cxample of a set of treaty rules that applies
equally at sea and on land, without any special
mention of the sea, is the United Nations Convention
against Transnational Organized Crime of 2000 and
its protocols. This set of rules applies to mutual legal
assistance in cases of piracy, to name one example.
Additionally, the related Protacol against the Smuggling
of Migrants by Land, Sea and Air, supplementing the
United Nations Convention against Transnational
Organized Crime contains additional rules on the
application of the Organized Crime Convention in
relation to the specific crime of smuggling migrants
by sea.

1.13 Wildlife and forestry
trade regulation

Another set of treaty rules which are of general
application and which, consequently, also apply to
conduct at sea, is the Convention on International
Trade in Endangered Species of Wild Fauna and Flora
of 1973, as amended in 1979, This treaty seeks to
regulate trade in three categories of species and has
implications for conduct at sea in at least two ways:
First, some of the species it seeks to regulate are found
in the sea. Second, given that much trade relies on
maritime transport, it is vital that the rales also cover

trade by sed.

CONYENTION ON INTERMATIONAL TRADE IN ENDANGERED
SPECIES OF WILD FAUNA AND FLORA

ARTICLE |

Definitions

et "Trade” means export, re-export, import and
intreduction fram the sea;

o} "Re-export” means export of any specimen
that has previously been imported;

fef “Intraduction from the sea”™ means trans-
portation into a State of specimens of any species
which were taken in the marine envirpnment not
under the jurisdictian of any State;

AR AR e b d i kb dad b b b e d b T b e B dd o d b ke Bl R d b
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1.14 Drugs

Another example of a treaty which addresses a matter
of universal concern to States and which contains
some special additional rules for application at sea is
the United Nations Convention against Illicit Traflic
in Narcotic Drugs and Psychotropic Substances of
1988 (1988 Convention). UNCLOS also contains a
general rule on this issue.

States have long recognized that the trafficking of
drugs by sea is a major criminal enterprise and needs
to be addressed in more detail than provided for in
UNCLOS. As a consequence, when they came to
negotiate the 1988 Convention, States took the oppor-
tunity to provide greater detail on how to implement
the general authorization feund in UNCLOS. The
maritime crime of trafhcking drugs by sea is dealt with

in more detail in chapter 7,

P IR

UNITED NATIONS CONYENTION AGAINST ILLICIT TRAFFIC
IN NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES

T e e d g bbb e B b bard A b had b b b R

ARTICLE 17
IWigit Traffic by Sea

1. The Parties shall co-operate to the fullest extent
possible to suppress illicit traffic by sea, in conformity
with the internaticnal law of the sea.

2. A Party which has reasonable grounds to suspect
that a vessel flying its flag or not displaying a flag
or marks of registry 15 engaged n illioit traffic
may request the assistance of other Parties in sup-
pressing its use for that purpose. The Parties so
requasted shall render such assistance within the
means available to them,

3. A Party which has reasonable grounds to suspect
that a vessel exercising freedom of navigation in
accordance with international Law, and flying the flag
or displaying marks of registry of another Party is
engaged in illicit traffic may so notify the flag State,
request confirmation of registry and, if confirmed,
request autharization from the flag State to take
approprate measures in regard to that vessel.

4. In accordance with paragraph 3 or in accordance
with treaties in farce between them or in accordance
with any agreement or arrangement otherwise
reached between those Parties, the flag State may
authorize the reguesting State to, inter alia:

{al Board the vessel;
{b} Search the vessel:

{c! It evidence of involvement in illicit traffic is
found, take appropriate action with respect to the
vessel, persons and cargo on hoard.

L T T T e R T

UNITED NATIONS CONYENTION ON THE LAW OF THE SEA

ARTICLE 108

Illicit traffic in narcotic drugs or
psychetropic substances

1. All States shall cooperate in the suppression of
illicit traffic in narcotic drugs and psychotropic sub-
stances engaged in by ships on the high seas contrary
to international conventions.

2. Any State which has reasonable grounds far
balieving that a ship flying its flag is engaged in illicit
traffic in narcatic drugs ar psychotropic substances
may request the cooperation of other States to
suppress such traffic.

1.15 Arms trafficking

R R R R R R R L R T I R R NN

NAIROBI PROTOCOL FOR THE PREVENTION, CONTROL AND
REDUCTION OF SMALL ARMS AND LIGHT WEAPONS IN THE
GREAT LAKES REGION AND THE HORN OF AFRICA [2004]

ARTICLE 15

Law Enforcement

{al States Parties shall establish appropriate
rmechanisms for cooperation among law enforcement
agencies to promote effective law enforcement including:

(il strengthening regional and continental
cooperation among police, customs and
border control services to address the
illicit proliferation, circulation and traf-
ficking of small arms and light weapons.
These efforts should include, but not be
limited to. training, the exchange of
informatian to support cammen actien
to contain and reduce illicit small arms
and light weapons trafficking across
harders, and the conclusion of neces-
sary agreements in this regard;

[iil  establishing direct communication systems
to facilitate free and fast flow of infor-
mation among the law enforcement
agencies in the sub-region;

liiil establishing multi-disciplinary/specialized
law enforcement units for combating the
illicit manufacturing of and trafficking
in, possession and use of small arms
and light weapens;

livl promoting cooperation with international
organisations such as the International
Criminal Police Organization (INTERPOL)
and the World Customs Qrganization
[WCQ) and to utilise existing data bases
such as the Interpol Weapons and
Explosives Tracing System [IWETS):

lvl introducing effective extradition
arrangements,

B R T N e N R N T T
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In 2001, States adopted the Programme of Action ta
Prevent, Combat and Eradicate the Ilicit Trade in
Small Arms and Light Weapons in All Its Aspects.
This Programme of Action requires States to take
steps to deal with trafficking in small arms, including
by sea. One regional initiative to implement those
obligations is the Nairobi Protocol for the Prevention,
Control and Reduction of Small Arms and Light
Weapons in the Great Lakes Region and the Horn Of
Afriea. As can be seen, for example, in acticle 15 on
law enforcement, many of these cooperative measures
can be applied at sea by maritime law enforcement
agencies just as they can on land. However, applying
such measures at sea—for example in relation to
vessels flying the flag of States that have ratified
the Nairobi Protocol or in their territorial seas—
would require additional agresments between those
States as well as implementation of those powers or
arrangements in national [aw.

1.16 Human rights obligations
at sea

Human rights standards, as well as humane and faic
treatment considerations, also apply in the maritime
environment. States have a wide range of views regard-
ing which obligations are to be applied in what circum-
stances, and thus it is not possible to give a concise
list of umiversally applicable human rights to be
respected at sea. However, there are examples of
human rights and criminal procedure issues that must
be considered in all circumstances where the vessel
and people are under the control of a maritime law

enforcement agency: detention conditions; the right

to be promptly brought before a competent judicial
authority; and transfer or surrender to another State.
The International Tribunal for the Law of the Sea has
reaﬂ:lrmed on I'[l(".l[ly occasions “ that the considerations
of humanity must apply in the law of the sea as they
do in other areas of international law.” Accordingly,
those conducting maritime law enforcement opera-
tions should identify the human rights instruments
and domestic laws that apply to them and that they
are obliged to implement, and they should understand
how those obligations intersect with their maritime

law enforcement authorizations.

1.17 Decisions of international
tribunals and other international
commissions

A range of judicial bodies as well as other inquiry and
dispute resolution bodies have provided {and continue
to provide) impaortant decisions or opinions on mat-
ters related to the law of the sea. For example, the
International Court of Justice plavs a major role in
resolving disputes relating to maritime boundary
delimitation in accordance with UNCLOS and cus-
tomary international law. The International Tribunal
for the Law of the Sea plays a significant role in inter-
preting a wide range of provisions of UNCLOS,
including on matters such as the prempt release of
artested or detained vessels, States also sometimes ask
for expert panels of arbitrators or other commissioners
to egamine maritime law enforcement-related issues
that have atisen between them, including m eelation
to the legal regime and requixements of hot pursuit
(see chapter §).



Chapter 2

How maritime zones




KEY POINTS

A legal regime of zones upon the oceans is set forth in the United Nations Convention
on the Law of the Sea (UNCLOS).

This legal regime includes the rights and obligations of States in each of these zones
and alsc sets aut—sametimes in detail, but sometimes anly very generally—the rights
and obligations of different types of States in each of these zones.

The power of States ta take maritime law enfarcement action in these zones arises
from those rights and obligations. Likewise, a State’s ability to prosecute persons in
regard ta their conduct at sea depends upan the jurisdiction the relevant State can

claim over that particular conduct in the given maritime zone.

Some of those powers and jurisdictions are the same in the various zanes in which
they apply, while other powers and jurisdictions apply only to specific issues or in
specific maritime zones,

The conduct of maritime law enforcement operaticns and of prosecutions for maritime
crimes therafore requires knowledge about the zone in which a maritime law enforce
ment agancy is operating and about the powers and jurisdictions available to the given
State in that zone.




KEY TERMS

COASTAL STATE: A State which has a sea coast and which holds jurisdiction in those maritime
zones over which it has sovereignty and which it has validly declared adjacent to its coast. The
nature of sovereignty exercisable in each maritime zone of a coastal State differs in accordance
with the type of zone and the specific issue in guestion. Additionally, in all maritime zones
apart from internal waters, passage rights for vessels from other States exist as part of the
legal regime covering that zone. These rights include innocent passage in territorial seas and
archipelagic waters, a numbher of transit regimes fer straits and archipelagos, and the freedom
of navigation in other maritime zanes.

FLAG STATE: The State of registration of a vessel. The jurisdiction of the flag State is
the primary jurisdiction that operates on hoard any wessel lawfully flying that State’s flag.
Landlocked States may also be flag States.

MARITIME ZONE: An area of acean that is subject to one or more of the regirmes set out in
UNCLOS or recognized in customary international law. The rights and obligations particular to,
and as balanced between, the coastal State on one hand and flag States on the other can differ
between maritime zones.

JURISDICTION: The power of a State to enact and enfarce laws, In the context of maritime
law enforcement, jurisdiction primarily refers to tweo things:

1. The authority of a State to enact and enforce laws that deal with prohibited conduct in
places aver which that State can legitimately exercise that particular power, as well as in
relation to prohibited conduct which concerns interests or people over which that State can
legitimately exercise that power.

2. The acsociated authority of a2 State to empower its maritime law enforcement agents to
apprehend, investigate and arrest people and vessels, and its courts to hear cases, in relation
to conduct:

fal That occurs in areas over which that State can lawfully exercise jurisdiction; and/or

[b} Thatis perpetrated by or affects people over whom that State can legitimately exercise
jurisdiction; andfor

fe} That affects an interest concerning which that State can legitimately exercise
jurisdiction.

TERRITORIAL SEA: A belt of water which extends up to 12 nautical miles (hm) from the
baseline of a State and which is regarded as sovereign waters of that State.

ARCHIPELAGIC WATERS: Waters inside the baselines of an archipelagic State. Archipelagic
waters are soveraign waters.

INTERNATIONAL WATERS: Waters over which no State has sovereignty, although coastal
States and flag States may hold certain enforcement rights depending upon the activity and
location. International waters include the cantiguous zane, the exclusive economic zone and
the high seas.
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2.1 The starting point: baselines

In general, baselines are the lines connecting all the
points along a coastal State’s shoreline or other
accepted marker points such as bay closing lines.
Whete they enclose water on the landward side, these
baselines also form the outer edge of a State’s internal
waters. Baselines are vital because they are the lines
from which all maritime zones are measured. ‘The area
landward from the baselines is either land territory or
internal waters, and all other maritime zones are then
measured seaward from the baselines. In archipelagic
States, in addition to internal baselines (c.g. across a
river mouth on one of the islands), there are also archi-
pelagic baselines connecting the outer edges of the
outer iglands of the archipelagic State. The areas inside
those baselines are land territory, internal waters and
archipelagic waters; all other maritime zones, includ-
ing the territorial sea, are measured seaward from
those baselines.

How are they drawn? Baselines are drawn in a vark
ety of ways. The general rule from UNCLOS article S
is that baselines follow the low-water mark of the
shoreline of the coastal State.'

'Unless otherwise specified, all references to articles in this
chapter are to UNCLOS,

FIGURE 2.1
BASIC LAYOUT OF MARITIME
Z0NES
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ARTICLE 5

Mormal baseline

Except where otherwise provided in this Convention,
the normal baseline for measuring the breadth of the
territorial sea is the low-water line aloeng the coast
as marked on large-scale charts officially recognized
by the coastal State.

Given that the tidal range can vary greatly through-
out the year and at different places along a coastline,
and based on the surveying and astronomical observa-
tions and calculations that can be required te establish
baselines, the “low tide marlk” used to set baselines can
differ. Some of the most commonly used options are
described below.

There are special rules that apply to the drawing of
baselines in certain situations, The general effect of
these rules is to push the baseline further out to sea
due to seme close connection between the land and
the sea in a given context or to aveld an outcome that
jeopatdizes the coherence of the baselines with the
legitimate claims of the coastal State (e.g. in the case
of fjords; see below). A number of these special rules
exist, but it will be sufficient to outline only a few

indicative examples.
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FIGURE 2.2
MEASUREMENT QF
MARITIME ZONES FROM
BASELINES

BASELINES: AN EXAMINATION OF THE
RELEVANT PROVISIONS QF THE UNITED NATIONS
CONYENTION OF THE LAW OF THE SEA [

UNITED NATIONS QFFICE FOR OCEAN AFFAIRS
AND THE LAWY OF THE SEA, 1589)

ANNEX |

Standard Low-Water Levels

The following low-water levels are widely used as
chart datums.

[a} Lowest astroromical tide [LAT). The lowest
level which can be predicted to occur under average
meteorological conditions and under any <ombi-
nation of astronomical conditions: this level will not
be reached every year. LAT is not the lowest level
that can be reached, as storm surges may cause
considerably lower levels to occur.

{8} Mean low-water springs [MLWS). The height
of rmean low-water springs 15 the average, through-
out a year when the average maximum declination
of the moon is 23 Y2 degrees, of the heights of two
successive low waters during those periods of
24 haurs |approxmately onee a fortnight] when the
range of the tide is grealtest.

lc! Mean lower low water [MLLW]. The height of
mean lower low water i< the mean of the lower af the
wo daily low walers over a leng period of time, When
only one low water ocours on @ day this is taken as
the lower low water.

LOW-WATER LINE
ALONG COAST = BASELINE

LAND

Whare the range of the tide is negligible the lavel of
chart datum may be based on:

{ef} Mean sea-level (M5L). Maan sea-level is the
average level of the sea surface over a long period,
preferably 1B.4 years, or the average level which
would exist in the absence of tides.

The above definitions have heen adaptad fram the
British Admiralty Tide tables.

....................................................................

The most important special rule is the one for
drawing straight baselines, which can be used in a
number of situations, such as:

{a) Deeply indented coastlines—such as fords in
Scandinavia or on the South Island of New Zealand—

where a straight baseline can be drawn across the
mouth of the fjord;

(&) Fringing islands—such as certain islands close
to shore in the Great Barrier Reef off the north-eastern
coast of Australia—where straight baselines can be
drawn out from a Point on the mainland low-water line
used as a baseline to the outer points of the fringing
islands and then back to the mainland to continue
along the low-water line used as a baseline; and

{c}  River mouths: “If a river flows directly into the
sea, the baseline shall be a straight line across the
mouth of the river between points on the low-water
line of its banks™ (article 9).

1%
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STRAIGHT
BASELINE

1 nm

TERRITORIAL SEA

/_—ﬁ f_/l12nm

17 nm

/12 am

LAND
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ARTICLE 7

Straight haselines

1. In localities where the coastline is deeply indented
and cut inte, or if there is a fringe of islands along
the coast in its immediate vicinity, the methad of
straight baselines joining apprapriate points may be
employed in drawing the baseline from which the
breadth of the territorial sea is measured.

2. Where because of the presence of a delta
and other natural conditions the coastling is highly
unstable, the appropriate points may be selected
along the furthest seaward extent of the low-water
line and, notwithstanding subsequent regression of
the low-water line, the straight baselines shall
remain effective until changed by the coastal State in
accordance with this Convention.

3. The drawing of straight baselines must not depart
to any appreciable extent from the general direclion
of the coast, and the sea areas lying within the lines
must be sufficiently closely linked to the land domain
to be subject to the regime of internal waters.

4. Straight baselines shall not be drawn to and fram
low-tide elevations, unless lighthouses or similar
installatians which are permanently above sea level
have been built on them or except in instances where
the drawing of baselines te and from such elevations
has received general international recegnition.

5. Where the method of straight baselines is appli-
cable under paragraph 1, account may be taken,
in determining particular baselines, of economic
interests peculiar to the region cancerned, the reality
and the importance of which are clearly evidenced by
lang usage.

FIGURE 2.3
MEASUREMENT OF
MARITIME ZONES FROM
STRAIGHT BASELINES

4. The system of straight baselines may not be
applied by a State in such a manner as ta cut off the
territorial sea of another State from the high seas or
an exclusive economic Zone,

One important special rule is for islands that are

on an atoll or that have a fringing reef.

ARTICLE &

Reefs

In the case of islands situated on atalls or of islands
having fringing reels, the baseline for measuring the
breadth of the territorial sea is the seaward low-water
line of the reef, as shawn by the appropriate symbol
on charts officially recognized by the coastal State.

There is also a widely used special rule for bays

(article 10).

L e L T T B N

ARTICLE 10
Bays

1. This article relates only to bays the coasts of
which belong 1o & single State.

2. For the purposes of this Convention, a bay is a well-
marked indentation whose penetration is in such pro-
portion to the width of its mouth as to contain land- locked
waters and constitute more than a mere curvature cf
the roast. An indentation shall not, however, be regarded
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FIGURE 2.4
BASELINE ARDUND
FRINGING REEF

as a bay unless its area is as large as, or larger than,
that of the semi-circle whose diameter is a line drawn
across the mouth of that indentation,

3. For the purpase of measurement, the area of an
indentation is that lying between the low-water mark
around the shore of the indentation and a ling joining
the low-water mark of its nalural entrance paints.
Where, because of the presence of islands, an inden-
tation has more than ane mouth, the semi-circle shall
be drawn on a line as long as the sum total of the
lengths of the lines across the differemt mouths.
Islands within an indentation shall be included as if
they were part of the water area of the indentation.

4. If the distance betweer the low-water marks of
the natural entrance points of a bay does not exceed
24 nautical miles, a closing line may be drawn between
these two low-water marks, and the waters enclosed
thereby shall be cansiderad as internal waters.

5 Where the distance between the low-water marks
of the natural entrance points of a bay exceeds
24 nautical miles, a straight baseline of 24 nautical
miles shall be drawn within the bay in such a manner
as to enclose the maximum area of water that is
possible with a line of that length.

Anather special rule concerns ports and roadsteads.
Some features or structures of a port or roadstead can
be used to form a baseling, while others cannot and
are thus within the territorial sea outside the base-
line, as opposed t¢ within the internal waters inside
the baseline,

INTERNAL

WATERS

e

ISLAMD

ARTICLE 11
Forts

Far the purpose of delimiting the territorial sea, the
outermost permanent harbour warks which form an
integral part of the harbour system are regarded as
farming part of the coast. Off-shore installations and
artificial islands shall net be considered as permanent
harbour works.

ARTICLE 12

Roadsteads

Roadsteads which are normally used for the loading,
unloading and anchoring of ships, and which wauld
otherwise be situated wholly or partly outside the
outer Limit of the territorial sea, are included in the
territorial sea.

A final example of a set of special rules is for archi-
pelagic States {see section 3.4). The special rules about
baselines around the outside of the archipelago or
archipe]agos that make up an archipelagic State are
defined in article 47. These rules can only apply when
a number of criteria are met, These criteria include the
following:

{a) ‘'The State must be an archipelagic State, that
is, “a State [that is] constituted wholly by one or more

archipelagos and may include other islands”;

fb) The ratio of water area to land area must lie
between | to | and 2 to 1;

21
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{c) ‘The main islands must be within the area
enclosed by the archipelagic baselines; and

{d) ‘The archipelagic baselines must not be more
than 100 nm long, although up to 3 per cent of the
total number of baselines enclosing the archipelago

may be up to 125 nm long.

There are also some geographic and hydrographic
features which cannot necessarily be used to create a
terTitorial sea or which cannot be used as points sup-
porting a bascline, The primary featurc of this kind is
a low-tide elevation.

UNCLOS article 13 describes two rules for using
a low-tide elevation as a base point for measuring

maritime zones:

{a) If the low-tide elevation—such as a rock that
is only above the water at low tide—is no more than
12 nm off the land territory of the coastal State, it can
be used as a point on which to anchor the baseline,
This means that the territorial sca is then measured

12 nm seaward from that point. Such a low-tide

FIGURE 7.5
BAY CLOSING LINES

ARTICLE 13

Low-tide elevatians

1. A law-tide elevatian is a naturally formed area of
land which is surrounded by and ahove water at low
tide but submerged at high tide. Where a low-tide
elevation is situated wholly or partly at a distance not
excegding the breadth of the territorial sea from the
rmainland er an island, the low-water line an that
elevation may be used as the baseline for measuring
the breadth of the territorial sea.

2. Where a low-tide elevation iz wholly situated at a
distance exceeding the breadth of the territorial sea
from the mainland or an islend, it has no territorial
sea of its own.

elevation can thus have a signiﬁcant effect on the size
of the territorial sea;

() Ifthe low-tide elevation is further than 12 nm
off the coast, it cannot be used to anchor a baseline.
In such a situation, it is simply a low-tide elevation

cutside the territorial sea and has no effect on its size.
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Chapter 3

Maritime zones and

territorial sea and
archipelagic waters




KEY POINTS

The United Nations Cenvention on the Law of the Sea (UNCLOS) outlines three
maritime zones in which coastal States exercise full sovereignty. However, this
sovereignty is subject to certain limitations which apply for the benefit of the inter-

national carmmunity as represcnted predominantly by the vesscls of other flag States.

e The enforcement jurisdiction [powers] available to coastal State maritime law

enforcement agencies in these zones arises from those rights and responsibilities.
Likewise, the coastal State’s ability to prosecute persons in regard to their conduct
at sea depends upan the jurisdiction it can claim cver that particular conduct in a
particular zone.

Some of these powers and Junisdictions are the same in the various zones in which
they apply, while others apply only to specific issues or in specific maritime zones.

Successful prosecution of illegal conduct in the maritime domain can only take place

when the prosecuting State can factually establish the location of such conduct within
a given zong in order to ensure that the prosecuting State can legally exercise its
domestic jurisdiclion over the conduct in question.

e Maritime law enforcement operations and the prosecution of maritime crimes there-
fore require knowledge about the zone in which the maritime law enforcement agency
iz operating and about the powers and jurisdiction that agency has at its disposal
within that zone.




KEY TERMS

COASTAL STATE: A State which has a sea coast and which holds jurisdiction in those maritime
zones over which it has sovereignty and which it has validly declared adjacent to its coast. The
nature of sovereignty exercisable in each maritime zone of a coastal State differs in accordance
with the type of zone and the specific issue in guestion. Additionally, in all maritime zones
apart from internal waters, passage rights for vessels from other States exist as part of the
legal regime covering that zone. These rights include innocent passage in territorial seas and
archipelagic waters, a number of transit regimes for straits and archipelagos, and the freedom
of navigation in other maritime zones.

FLAG STATE: The State of registration of a vessel. The jurisdiction of the flag State is
the primary jurisdiction that operates on board any vessel lawfully flying that State’s flag.
Landlocked States may also be flag States.

INNOCENT PASSAGE: The right of vessels from flag States to enjoy unimpeded, continuous
and expeditious passage, provided that passage is not prejudicial to the peace, good order ar
security of the coastal State, through the territorial sea of that coastal State.

MERCHANT VESSEL: For the purposes of this Manual, “merchant vessel” is a collective term
used to cover all vessels not entitled to sovereign immunity, including these used in commercial
carge operations, passenger vessels, fishing vessels, private vessels, yachts and other such
vessels used for private purposes.

JURISDICTION: The power of a State to enact and enforce laws. In the context of maritime
Law enforcement, jurisdiction primarily refers to two things:

1. The authority of a State to enact and enforce laws that deal with prohibited conduct in
places over which that State can legitimately exercise that particular power, as well as in
relation to prohibited conduct which concerns interests or people over which that State can
legitimately exercise that power.

2. The associated authority of a State to empower its maritime law enforcement agents to
apprehend, investigate and arrast people and vessels, and its courts 1o hear cases, in relation
to conduct:

fa) That accurs in areas over which that State can lawfully exercise jurisdiction; and/or

{b{ That is perpetrated by or affecting people over whom that State can legitimately
exercise jurisdiction; and/or

fc] That affects an interest concerning which that State can legitimately exercise

jurisdiction.

TERRITORIAL SEA: A belt of water which extends up to 12 nautical miles [nm] from the
baseline of a State and which is regarded as sovereign waters of that State.

ARCHIPELAGIC WATERS: Waters inside the baselines of an archipelagic state. Archipelagic
waters are sovereign waters.

INTERNAL WATERS: Waters on the landward side of a coastal State’s baselines. Internal
waters are part of the sovereign territory of the coastal State.
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3.1 Internal waters, territorial sea
and archipelagic waters

There are a number of maritime zones in which a
coastal State can have sovercignty and sovereign rights.
This means that these waters belong to the coastal
State, which is allowed (with some exceptions as the
distance from the land territory increases)} to make and
enforce laws about many of the same things the State
can govern in relation to its land territory. This sover-
eignty is different to the sovereign rights that the
coastal State can claim in its other maritime zones
(such as the exclusive economic zone). Such severeign
rights inclode rights to regulate activity in relation
to certain vesources, issues or condoct. However,
sovereign rights differ from sovereignty over internal
waters, territorial seas and archipelagic waters in that
those rights de not confer absolute ownership of the
waters themselves, nor do they include the right to
regulate any activities that are not considered part of
the coastal State’s jurisdiction in that zone.

The maritime zoneg addressed in this chapter are
as follows:

{a) Internal waters: All waters on the landward
side of the coastal State’ baselines, often including
areas of ports or roadsteads;

{b) Territorial seas: All waters measured seaward
from the baselines out to a maximum of 12 nm from
those baselines;

{c) Archipelagic waters: All waters inside the special
set of baselines drawn to connect the outer islands of
an archipelagic State. There are still internal waters
within the archipelagic waters, and there s a territorial

sea up to 12 nm seaward of the archipelagic baselines.

3.2 Internal waters

UNCLOS defines “internal waters” as follows:

UNITED NATIONS CONVERTION OGN THE LAW OF THE SEA

ARTICLE 8

Internal waters

1. Except as provided in Part IV, waters on the land-
ward side of the baseline of the territorial sea form
part of the internal waters of the State.

2. Where the establishrment of a straight baseline in
accordance with the method set forth in article 7 has
the effect of enclosing as internal waters areas which
had not previously been considered as such, a right
of innocent passage as provided in this Convention
shall exist in those waters.
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Internal waters commonly include areas such as
river mouths, ports and roadsteads, bays enclosed by
a closing line, waters inside a straight baseline drawn
around the outer edge offringing islands, and s0 on—
that is, areas of water lawfully enclosed by and on the
landward side of a baselme drawn in accordance with
the rules discussed above.,

Jurisdiction and powers of coastal States. A coastal
State can exert alimost the same full range of powers
and jurisdictions over its internal waters as it can over

its land territory.

(a) For a merchant vessel, the coastal State’s
powers and jurisdiction include being able to board
the vessel, to search the vessel and to investigate the
commission of crimes aboard the vessel or by people
on the vessel, One exception to this rule is UNCLOS
article 8(2): "Where the establishment of a straight
baseline in accardance with the method set forth in
article 7 has the effect of enclosing as internal waters
areas which had not previously been considercd as
such, a right of innocent passage as provided in this
Convention shall exist in those waters.”

(b} TFora sovereign immune vessel, that is, a State
vegsel such as a warship, coastguard or police vessel,
customs vessel or a government ship operated for non-
commercial purposes {e.g. an oceanographic research
vessel), the coastal State does not have an automatic
right to board that vessel while it is inside internal
waters, nor does the coastal State have an automatic
right to investigate conduct on board that vessel.

ARTICLE 31

Responsibility of the flag State for damage caused
by a warship or other government ship operated for
non-commercial purposes

The flag State shall bear international responsibility
far any loss or damage to the ¢oastal State resulting
from the non-carmpliance by a warship or ather gov-
ernment ship operated for non-commercial purposas
with the laws and regulations of the coastal State
concerning passage through the territorial sea or with
the provizsions of this Convention or other rulgs of
international law.

ARTICLE 32

Immunities of warships and other government
ships operated for non-commercial purposes

With such exceptions as are contained in subsection A
and in articles 30 and 31, nathing in this Convention
affects the immunities of warships and other govern-
ment ships operated for non-cammercial purposes.
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furisdiction and powers of flag States, When a vessel is
in internal waters, the jurisdiction and powers of the flag
State generally give way to the jurisdiction and powers
of the coastal State. For example, except as discussed
below; law enforcement officials {e.g. customs officials)
from coastal State B cannot board a vessel of flag State
A located in waters seaward of coastal State Bs baseline
without fiest gaining consent from flag State A, However,
when the vessel is inside coastal State B internal waters,
then those State officials have a right to go aboard with-
out first seeking permission from flag State A,

Another example is that the law in flag State A may
allow the carriage of firearms (for defensive purposes)
aboard commercial vessels flying State A flap. How-
ever, coastal State B may have laws which prohibit
commercial vessels from carrying any firearms aboard
while inside State Bs internal waters, In this case, pri-
macy is given to the coastal State’s jurisdiction and law,
meaning that the commercial vessel should not carry

any firearms on board when it enters coastal State B
internal waters, such as a port.

The sitwation is different for a sovereign immune ves-
sel. In this case, the law of flag State A retains primacy
aboard the sovereign immune vessel, including when it
is inside coastal State B's internal waters, for example on
a port visit, In this case, coastal State B officials would
need permission from flag State A (which could be pro-
vided by the commanding officer, for example) even to
go aboard the sovereign immune vessel,

Additionally, the sovereign immune vessel would not
be required te disarm itself entirely prior to entering the
internal waters of coastal State B. However, in most
cases, sovereign immune vessels require diplomatic
clearance from the coastal State before they can enter
that State’s internal waters. Consequently, the coastal
State may seck to impose conditions upoen entry, and
these matters will then require negotiation and resolution
between the coastal State and the flag State prior to entry.

A RECENT CASE

The ARA tibertad, case no. 20 before the International Tribunal for the Law of the Sea [Argentina v. Ghana, 15 Decemnber
20121: In October 2012, the Argentine navy training ship ARA Libertad [a sailing vessel, but nevertheless a warship
in accordance with UNCLOS article 29 and customary international lawl visited the port of Tema, near Accra. At
around the same time, 3 United States-based creditor of the Government of Argentina filed for an in rem attachment
of the vessel in a BGhanaian court to satisfy a US$370 million judgment in the United States. The Ghanaian court
then ordered the arrest of the ARA Libertad.

The bend at the centre of the case contained an explicit waiver of sovereign immunity frem suit by Argentina. When
the ARA Libertad refused to allow Ghanaan officials to board under the court order, power and water supplies were
cut off. Argentina and Ghana then submitted the matter to the International Tribunal for the Law of the Sea.

Ghana argued that sovereign immunity enly applied in the territorial sea and outwards, net in internal waters, and that
the ARA Libertad [and Amentinal could not therefore claim immunity from Ghanaian jurisdiction and execution af court
orders. The Tribunal, however, affirmed that the ARA Libertad was enbitled to sovereign immunity—even though the
ship is a sailing vessel, it is still a vessel of the Argentine navy—and that sovereign immunity applies in internal waters.

ARTICLE 2
Legal status of the territorial sea, of the air space over the territorial sea and of its bed and subsail

1. The soversignty of a coastal State extends, beyond its land territory and internal waters and, in the case of an
archipelagic State, its archipelagic waters, to an adjacent belt of sea, described as the territorial sea.

2. Thizs sovereignty extends to the air space over the territorial sea as well as to its bed and subsoil.
3. The sovereignty over the territarial sea is exercised subject to this Cenvention and to other rules of international law.

ARTICLE 3

Breadth of the territorial sea

Every State has the right to ectablish the breadth of ite territorial sea up to a limit not exceeding 12 nautical miles,
measured from baselines determined in accordance with this Convention.

ARTICLE 4

Quter Limit of the territorial sea

The auter lirmit of the territorial sea is the line every point of which is at a distance fram the nearest point of the
baseline equal to the breadth of the territorial sea.
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The territorial sea is an area of ocean which extends
'I.lp‘ to ]_2 ITL from d Cﬂﬂb'til]. StﬁtE,S ].Z.qully drawn base—
lines and in which the coastal State enjoys sovereignty
as opposcd to mere sovereign rights‘ However, that
sovereignty is subject to a number of limitations. The
main such lmitation is the right of innocent passage
for the vessels of other States.

Innocent passage. The right of innocent passage is a
Lmitation on the exercise of a coastal State’s jurisdic-
tion in its territorial sea. This right is available to all
ships, including warships and other State vessels. Inne-
cent passage represents a trade-off between the coastal
State’s interests in its territorial sea (including matters
such as fishing, security, pollation and so on) and the
need to facilitate efficient international maritime trade
and navigation by ensuring that the coastal State does
not hamper continuous and expeditious transit
through its territorial sea by vessels from other States.
There is, however, no right of overflight for aircraft in
the territorial sea.

ARTICLE 17

Right of innocent passage

Subject to this Canvention, ships of all States, whether
coastal or land-locked, enjoy the right of innocent
passage through the territorial sea.

Sovereign immune vessels also have a right of
innocent passage through a coastal States territorial
sea. Some States claim that this right is more limited
for sovereign immune vessels, particularly warships,
than for vessels that are not entitled to sovereign
immunity, such as merchant vessels, Other States
sometimmes inform coastal States about the passage of
a warship as a courtesy; however, this does not pre-
judice the general rule that innocent passage applies
to all vessels.

The concept of innocent passage has two closely
interlinked elements, The first is “passage”, which has
to be “continvous and expeditious”. For example, a
vessel steaming in wide circles or back and forth
along & line inside the territorial sea is not engaged
in the requisite form of passage, as its passage [s
neither continuous in a general direction nor expedi-
tious given that its mavements are delaying its transit
through the territorial sea from a point of entry to a
point of exit.

I R R R R L L N T T T T O N S I I I IR Y

ARTICLE 18
Meaning of passage

1. Passage means navigation through the territorial
sea for the purpose of:

&} traversing that sea without entering internal
waters or calling at a readstead or port facility cutside
internal waters; or

(b} proceeding to or fram internal waters or a
¢all at such roadstead or part facility.

2. Passage shall be continuous and expeditious.
However, passage includes stopping and ancharing,
but only in so far as the same are incidental to
ordinary navigation or are rendered necessary by
force majeure or distress or for the purpese of
rendering assistance to persons, ships or aircraft in
danger or distress.

The second element of innocent passage is “inno-
cence’, which iy generally defined by the conduct of
the vessel, as opposed to its character or contents,
UNCLOS article 19 provides an exclusive list of the

conduct that renders passage non-innocent.

ARTICLE 19

Meaning of innpcent passage

1. Passage 1s innacent so long as it 1z not prejudi-
cial to the peace, good order or security of the
coastal State. Such passage shall take place in con-
formity with this Convention and with other rules of
international law.

2. Passage of a foreign ship shall be econsidered te
be prejudicial to the peace, good order or security of
the coastal State if in the territorial sea it engages in
any of the following activities:

fal any threat ar use of force against the sover-
eignty, tarntarial integrity or political independence of
the coastal State, or in any other manner in violation
of the principles of internaticnal law embodied in the
Charter of the United Nations:

fbi any exercise or practice with weapens of any
kind;

{e] any act aimed at collecting information to the
prejudice of the defence or security of the coastal
State;

fdf any act of propaganda aimed at affecting the
defence ar security of the coastal State:

fel the launching, landing or taking on boeard of
any aircraft;

{ff  the launching, landing or taking on board of
any military device;

fg/ the loading or unloading of any commodity,
currency ar person contrary to the customns, fiscal,
immigration or sanitary laws and regulations of the
coastal State:
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fh) any act of wilful and serigus pollution contrary
to this Convention,

{if any fishing activities;
{if the carrying out of research ar survey
aclivities;

{k} any act aimed at interfering with any systerns
of communication or any other facilities or installa-
tions of the coastal State;

{fif any other activity not having a direct hearing
on passage.

UNCLOS article 20 defines an additional special
rule for submarines and other underwater vehicles which
requires that they must navigate on the surface and show
their flag as a requirement for their innocent passage.

It is important to note that innocent passage does
not apply to aircraft. Once an aircraft approaching land
from over the sea reaches the outer edge of the terri-
torial sea, it cannot go any further, as the airspace
above the territarial sea is national airspace belonging
to the coastal State. For aircraft, there is no right of
innocent passage through this space. However, a range
of existing schemes/procedures, such as request pro-
cesses, standing commercial flight path arrangements
and special emergency exceptions, have been established
to allow aircraft to enter national airspace.

As long as a vessel is engaged in innocent passage,
it is the duty of the coastal State not to hamper this
passage. [t must be noted, however, that the coastal
State may, in some circumstances, temporarily suspend
access t0 a part of its territorial sea as long as the
restriction applies to vessels of all States equally. This
termporary suspension will apply regardless of whether
the vessels in question are otherwise engaged in inno-
cent passage. For example, a State may be conducting
weapons practice in a certain area, making it necessary
to keep vessels away from that area.

What if the vessel is engaged in non-tunocent passage?
If 2 vessel inside a coastal State’ territorial sea is engaged
in hon-innocent passage (e because its passage is not
continmous and expeditious or the vessel engages in
prejudicial activity as identified in article 19), the coastal
State may take action. For a non-sovereign immune vessel
such as a merchant vessel or a private yacht, the coastal
State con take “necessary steps in its territorial sea to
prevent passage which is not innocent”

Although States differ as to what “necessary steps”
might entzil, most agree that such steps could include
the conduct of initial maritime law enforcement
responses such as approaching, hailing, boarding and so
on. It is also generally accepted that, depending on the

S T Y

ARTICLE 25

Rights of protection of the cpastal State

1. The coastal State may take the necessary steps
in its lerritorial sea to prevent passage which 15 not
innacent.

2. In the case of ships proceeding to internal waters
or a call at a port facility cutside internal waters, the
coastal State also has the right to take the necessary
steps to prevent any breach of the conditions ta which
admission of those ships to internal waters or such
a ¢all is subject.

3. The coastal State may, without discrimination in
form ar in fact ameng foreign ships, suspend tempa-
rarily in specified areas of ds territorial sea the
innocent passage of foreign ships if such suspension
is essential for the protection of its security, including
weapans exercises, Such suspension shall take effect
only after having been duly published.

scale of the breach, a vessel may be detained. For
example, if a vessel that is sailing i circles is boarded
and it is discovered that the master was merely testing
the steering gear, the necessary steps may extend only
to a warning to restme continuous and expeditious
passage. If a vessel is stopped and boarded because it is
engaged in commercial fishing in the territorial sea
withont permission, the necessary steps may include
detaining the vessel and taking it into a port for further
investigation and prosecution in accordance with national
legislation. Another example is the power of the ceastal
State in UNCLOS article 219, on "Measures relating to
seaworthiness of vessels to avold pollution”
Jurisdiction and powers of coastal States, The duties
of the coastal State in relation to its territorial sea are

set out, in general form, in article 24.

ARTICLE 24
Duties of the coastal State

1. The coastal State shall nat hamper the innocent
passage of foreign ships through the territorial sea
except in accordance with this Conventian. In parti-
cular, in the application of this Convention qr of any
laws or regulations adopted in conformity wath this
Convention, the coaetal State shall not:

fa} impose requirements on foreign ships which
have the practical effect of denying or impairing the
right of inngcent passage; or

{b}) discriminate in form er in fact against the
ships of any State or against ships carrying cargoes
to, from or an behalf of any State.

Z2. The coastal State shall give appropriate publicity
to any danger to navigation, of which it has knowledge,
within its territorial sea.

B R T N e N R N T T
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The coastal State can regulate a wide range of
matters in its territorial sea, such as the designatiou of
sez lanes and traffic separation schemes (article 22 to
assist in navig:ttional safety, as well as special pre-
cautionary measures for nuclear-powered vessels and
vessels careyving nuclear or other inherently dangerous
or noxious substances (article 23). The coastal State
may also enact laws and regulations that relate to the
exercise of innocent passage. These laws and regula-
tions can cover issues such as polletion, hiydrographic
surveying and fshing,

IR R L R I R R B S e e R e e S S R R

ARTICLE 21

Laws and regulations of the caastal State relating
to innocent passage

1. The cosstal State may adopt laws and requlations,
in conformity with the provisions of this Convention
and other rules of international law, relating to inno-
cent passage through the territarial sea, in respect of
all or any of the following:

fal the safety of navigation and the regulation of
maritime traffic;

fb! the protection of navigational aids and facili-
ties and ather facilities or installations:

fc! the protection of cables and pipelines;

fd! the conzervation of the living resaurces of the
sed;

fef the prevention of infringement of the fisheries
laws and regulations of the coastal State:

ff! the preservation of the environment of the
coastal State and the prevention, reduction and control
of pollution thereaf;

{g} marine scientific research and hydrographic
surveys;

{h} the prevention of infringement of the customs,
fiscal. immigration or sanitary laws and regulations of
the coastal State.

2. Such laws and regulations shall not apply to the
design, construction, manning ar equipment of foraign
ships unless they are giving effect to generally
accepted international rules or standards.

3. The coastal State shall give due publicity to all
such laws and requlations.

4. Foreign ships exercising the right of innocent
passage through the territorial sea shall comply with
all such laws and regulations and all generally accepted
international requlations relating to the prevention of
collisions at sea.

The coastal State can also exercise some civil and
criminal jurisdiction over the vessels of other States
(but not sovereign immune vessels) when they are
engaged in innocent passage through the coastal State’s

ARTICLE 27

Criminal jurisdiction on board a foreign ship

1. The criminal jurisdiction of the coastal State
should net be exercised on board a Tforeign ship
passing through the tereitorial ses to arrest any
person ar to conduct any investigation in coennection
with any crirme cormmitted on beard the ship during
its passage, save only in the following cases:

fal if the conseguences of the crime extend to
the ¢oastal State;

{bf if the crime is of a kind to disturb the peace
of the cauntry or the good order of the tarritorial sea;

{e] if the assistance of the lacal authorities has
been requested by the master of the ship or by a diplo-
matic agent or consular officer of the flag State; or

fd] it such measures are necessary for the
suppressian of illicit traffic in nareotic drugs or
psychotrapic substances.

2. The above provisions do not affect the right of the
coastal State to take any steps authorized by its laws
far the purpose of an arrest or investigation on board
a fareign ship passing through the territorial sea after
leaving internal waters.

3. In the cases provided for in paragraphs 1 and 2,
the coastal State shall, if the master so requests,
notify a diplomatic agent or consular officer of the
flag State before taking any steps, and shall facilitate
cantact batween such agent or afficer and the ship's
crew. In cases of emergency this notification may be
cammunicated whila the measures are being taken.

4. In considering whether or in what manner an
arrest should be made, the local authorities shall
have due regard te the interests of navigation.

5. Except as provided in Part XI| or with respect to
violations of laws and regulations adopted in accord-
ance with Part V, the coastal State may not take any
steps on board a foreign ship passing through the
territerial sea to arrest any person or to conduct
any investigation in connection with any crime com-
mitted before the ship entered the territorial sea, if
the ship, proceeding from a forcign port, is only
passing threugh the termitorial sea without entering
internal waters.

I R R R R L L N T T T T O N S I I I IR Y

territorial sca. The eriminal jurisdiction that a coastal
State can exercise over or on another State’s vessel
located in the coastal State’s territorial sea essentially
depends upon whether the act has an effect on the
coastal State, or whether a representative of the flag
State or the master of the vessel requests assistance
from the coastal State.

The authority of a coastal State to assert civil juris-
diction over a vessel that is transiting under another
State’s flag through that coastal State’s territorial sea in
inmocent passage is also limited to situations that are
directly related to the coastal State.
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ARTICLE 28

Civil jurisdiction in relation to foreign ships

1. The coastal State should not stop or divert a foreign
ship passing threugh the territorial sea for the pur-
pose of exercizing cvil jurisdiction i relation to &
persan an hoard the ship.

2. The coastal State may not levy execution against
or arrest the ship for the purpose of any tivil proceed-
ings, save only in respect of obligations or liabilities
assurned or incurred by the ship itself in the course
or for the purpoese of its voyage through the waters
of the coastal State.

3. Paragraph 2 is without prejudice ta the right of
the coastal State, in accordance with its laws, 1o levy
execution against or to arrest, for the purpose of any
civil proceadings, a foreign ship lying in the territorial
sea, or passing through the territorial sea after leaving
internal waters.

Jurisdiction of the flag State during innocent passage.
‘The jurisdiction of a coaflal State over a vessel from
another State which is transiting throngh that coastal
States territorial sea is basically limited to situations
where:

{a) The coastal State is authorized to make and
entorce laws in relation to innocent passage;

{b) Some conduct on board the wessel has an

effect on the coastal State; and

{c} The master of the vessel or an agent of the
flag State of that vessel requests assistance from the
coastal State.

Although a flag State may always exercise jurisdie-
tion over its registered vessels, 2 coastal State may also
exercise jurisdiction under the ¢ircumnstances described
in the previous paragraph above. For example, if one
crew member were to assault another crew member
on a flag State A vessel as it was transiting in innocent
passage through coastal State Bs territorial sea, the
primary jurisdiction to investigate and deal with that
assault would remain with flag State A. This is because
the assaunlt, which took place entirely aboard the vessel,
has no consequence for or effect on the coastal State,
nor has the vessel itself been engaged in a breach of
innocent passage. Additionally, neither the master nor
the flag State has asked for coastal State assistance.
Similarly, while flag State A establishes the qualifica-
tions necessary for a person to be appointed as the
engineer on board a vessel flying its flag, coastal State B
may have a similar law on the qualifications of ships’
engineers. However, the fact that vessel is transiting
under State A's flag through coastal State B's territorial

sea does not alter the gualification requirements for
E]‘lgj.neers aboard t,]le \’ESSE].. 'ﬂle apph'cable require—
ment remains the one set by flag State A. In contrast,
if a vessel from ﬂag State A were to transport cocaine
destined far the territory of coastal State B, the latter
State would be able to board and assert jurisdiction
aver that vessel without flag State A's consent in waters
where coastal State B may exercise this specific power,
as this action is specifically authorized under UNCLOS
and customary international law.

Powers available to a coastal State if a warship from
another Stake breaches innocent passage. UNCLOS does
not precisely define the powers available to a coastal
State to put an end to the non-innocent passage of a
foreign warship in that coastal State's territorial sea.
However, the words used in article 30—"may require it
to leave the territorial sea immediately"—are considered
by many States to permit the use of force, as a last resort,
to compel the delinquent warship to depart.

ARTICLE 30
Nan-compliance by warships with the laws and
regulations of the coastal State

If any warship does not camply with the laws and regu-
lations of the coastal State concerning passage through
the territorial sea and disregards any request for com-
pliance therewith which is made to it, the coastal State
rmay reguire it to leave the territarial sea immediately.

Other forms of transit and passage rights that can
apply in the tervitorial sea. There are further forms of
passage through territorial seas, and even through
internal waters, which place additional limitations on
the powers of the coastal State and/or ereate addi-
tional rights for flag States. These forms of transit pas-
sage yenerally relate to straits, which are often navigable
channels through areas of ocean close to land territory.
The waters in which a strait is located are often within
12 nm of a coast, and therefore the strait falls within
one or more States’ territorial seas.

One such type of passage, which applies to one
form of strait, is the same as innocent passage except
that it cannot be suspended.

The second form of passage that places additional
limitations on the coastal State and creates additional
rights for the flag State is transit passage throngh
“straits which are used for international navigation
between one part of the high seas or an exclusive eco-
nomic zone and another part of the high seas or an
exclusive economic zone” (article 37).
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TERRITORIAL 8 nm
SEA 10 nm

12 nm 10 nm

TERRITORIAL
SEA

COASTAL STATE B

R R A N R R TR R T

ARTICLE 45

Innacent passage

1. The regime of innocent passage, in accordance with
Part Il section 3 [Innocent Passage in the Territarial
Seal, shall apply in straits used for international
navigatian:

fz] excluded fram the application of the regime
of transit passage under article 3B, paragraph 1
[straits between an island and the mainland); or

{b! between g part of the high seas or an exclu-
sive ecanomic zong and the territorial sea of a forgign
State [e.g. the Strait of Tiran inte the Gulf of Agabal.

2. There shall be no suspensign of innocent passage
through such straits.

Transit passage through straits used for interna-
tional navigation differs from innocent passage in three
important ways:

{a) Like the form of transit passage through cer-
tain types of straits defined in article 45, it cannot be
suspended—in contrast to innocent passage, which can

be temporarily suspended in a part of the territorial sea;

{b) Unlike both innocent passage and transit pas-
gagre under article 45, this form of passage can be con-
ducted in "normal mode” This additional right is
particularly relevant to warships. For example, while
launching helicopters is prohibited during innocent
passage through the territorial sea {article 19(2)(e)), it

T,

17 nm

T
ERT
FIGURE 3.1
TERRITORIAL SEAS AND
STRAITS USED FOR
INTERNATIONAL NAYIGATION
ARTICLE 38

Right of transit passage

1. In straits referred to in article 37, all ships and
aircraft enjoy the right of transit passage, which shall
not be impeded; except that, if the strait s formed by
an island of & State bordering the strait and its main-
land, transit passage shall not apply if there exists
seaward of the island a route through the high seas
or through an exclusive economic zone of similar
convenience with respect to navigational and hydro-
graphical characteristics.

2. Transit passage means the exercise in accord-
ance with this Part of the freedam of navigation and
overflight selely far the purpoze of cantinuous and
expeditious transit of the strait between one part of
the high seas or an exclusive econamic zone and
anpther part of the high seas or an exclusive economic
zane. However, the reguirement af centinuous and
expeditinus transit does not preclude passage through
the strait for the purpose of entering, leaving or
returning from a State bordering the strait, subject to
the conditions of entry ta that State.

3. Any activity which is not an exercize of the right
of transit passage through a strait remains subject to
the other applicable provisians of this Convention.

is part of the “tormal mode” of a helicoptee-capable
frigate that it will occasionally launch and recover its
helicopter so as to gain a better picture of what is ahead.
Similarly, a submarine can exercise its right of transit

passage in its normal mode {ie. submerged); and
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ARTICLE 3%

Duties of ships and aircraft during transit passage
1. Ships and aircraft, while exercising the right of
transit passage, shall:

fal proceed without delay through or over the
strait;

{b) refrain from any threat or use of force against
the sovereignty, territorial integrity or political inde-
pendence of States bordering the strait, or in any
other manner in violation of the principles of inter-
national law embodied in the Chartar of the Umitad
Mations;

fe} refrain from any activities other than those
incident te their nornal modes of continuous and
expeditious transit unless rendered necessary by
foree majeure ar by distress;

{d] comply with ather relevant provisions aof this
Part.
2. Ships in transit passage shall:

{al comply with generally accepted intermational
regulations, procedures and practices for safety
at sea, including the Intermational Regulations for
Preventing Collisions at Sea;

8 comply with generally accepted international
regulations, proecedures and practices for the prevention,
reduction and econtrol of pollutien fram ships.

3. Aircraft in transit passage shall:

fal abserve the Rules of the Air established by
the Imternational Civil Aviation Organization as they
apply to civil aircraft; state aircraft will normally com-
ply with such safety measures and will at all times
operate with due regard for the safety of navigation;

{6] at all times monitor the radic frequency
assigned by the competent internationally designated
air traffic contral authority or the appropriate interna-
tional distress radia frequency.

{c} Unlike innocent passage, this form of passage
can also be exercised by aivcraft. This means that an
aircraft can fly through such a strait, exercising the
right of transit passage, even though the strait is itself
sitnated within one or more territorial seas or even in

internal waters.

3.4 Archipelagic waters

What are they? Archipelagic waters are a special regime
that applies only to archipelagic States. UNCLOS arti-
cle 46 defines an "archipelagic State” as "a State [that
is) constituted wholly by one or more archipelagos and
may include other islands”. An archipelago is defined
as "a group of islands, including parts of islands, inter-

connecting waters and other natural features which are

ARTICLE 49
Legal status of archipelagic waters, of the air space
over archipelagic waters and of their bed and suhsoil

1. The savereignty of an archipelagic State extends
to the waters gnclosed by the archipelagic basealines
drawn in accardance with article 47, deseribed as
archipelagic walers, regardless of their depth aor
distance from the coast.

2. This sovereignty extends to the air space over
the archipelagic waters, as well as to their bed and
subsoil, and the resources contained therein.

3. This sovereignty is exercised subject to this Part.

4, The regime of archipelagic sea langs passage
established in this Part shall not in other respects
affect the status of the archipelagic waters, including
the sea lanes, or the exerrise by the archipelagic
State of its sovereignty over such waters and their air
space, bed and subsoil, and the resources cantained
therain.

so closely interrelated that such islands, waters and
other natural features form an intrinsic geographieal,
economic and political entity, or which historically
have been regarded as such”. Consequently, the United
States, which has some archipelagos {such as the
Hawaiian [slands) in addition to its mainland territory,
cannot be an archipelagic State. Indonesia, however,
which consists solely of islands and archipelagos, is an
archipelagic State.

Jurisdiction and powers of archipelagic States. The
jurisdiction and powers of an archipelagic State in its
archipelagic waters are essentially the same as for
territorial seas. Archipelagic waters do not constitute
internal waters.

However, it is important to remember that there
can still be internal waters within archipelagic waters
(article 50). Examples might include 2 pert or a bay
on one of the islands where that bay is legitimately
closed with a straight baseline. Similarly, archipelagic
States can still claim a territorial sea around the out-
side of the archipelage. ‘The archipelagic baselines form
the baseline fraom which this territorial sea is measured
up to 12 nm seawards.

Jurisdiction and powers of flag States. Similacly,
the jurisdiction and powers of the flag State within
archipelagic waters are essentially the same as in
territorial scas.

Innocent passage in archipelagic waters. The right of
innocent passage for foreign vessels exists in archipe-
lagic waters and works in essentially the same way as
in territorial seas.
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ARTICLE 52

Right of innocent passage

1. Subject to article 53 and without prejudice to arti-
¢le 30, ships of all States enjoy the nght of innocent
passage through archipelagic waters, in accerdance
with Part Il. section 3 [Innocent Passage in the
Territorial Seal.

2. The archipelagic State may, without dizcrimina-
tion in form or in fact among foreign ships, suspend
temporarily in specified areas of its archipelagic
walters the innecent passage of foreign ships if such
suspensicn 5 essential for the protection of its
security. Such suspension shall take effect only after
having been duly published.

Archipelagic sea lanes passage. Given that many
archipelagic States are criss-crossed by a number of
long-used international sea routes (such as the north-
south and east-west routes through the Indonesian
archipelago), there is also an additional, non-suspendable
rite of passage through these routes that is essentially
the same as transit passage through straits used for
international navigation.

The special form of transit available on these sea
routes 1s known as archipelagic sea lanes passage, and
it is available to both vessels and aircraft. UNCLOS
articles 53 and 54 set out the rules regarding archi-
pelagic sea lanes passage. One rule is that this form of
transit is available only in archipelagic sea lanes or, if
such sea lanes have not been fully declared, then in "all
norimal passage routes used as routes for international
navigation or averflight through or aver archipelagic
waters” (article $3(4)). These routes are generally
depicted as running along an axis line,

UNCLOS also defines special requirements as to how
far a vessel can be displaced from the axis line of the
archipelagic sea lane before losing its right to archipelagic
sea lanes passage and reverting to standard innocent
passage in archipelagic waters, For example, article 53(5)
allows archipelagic sea lanes passage to be used up to
25 nm. to either side of the archipelagic sea lane’s axis ling,
but where there is Jess than 25 nm between the axis line
and land, this form of passage is subject to the require-
ment that “ships and aircraft shall not navigate closer ta
the coasts than 10 per cent of the distance between the
nearest points on islands bordering the sea lane’.

I R R R R L L N T T T T O N S I I I IR Y

ARTICLE 53

Right of archipelagic sea lanes passage

1. An archipelagic State may designate sea lanes
and air routes thereabove, suitable for the cantinucus
and expeditious passage of foreign ships and aircraft
through or over its archipelagic waters and the
adjacent territorial sea,

2. All ships and aircraft enjoy the right of archi-
pelagic sea lanes passage in such sea lanes and
air routes.

3. Archipelagic sea lanes passage means the
exercise in accordance with this Convention of the
rights of navigation and owverflight in the normal
mode solely for the purpose of continuous, expedi-
tious and unobstructed transit between one part of
the high seas or an exclusive economic zone and
anather part of the high seas or an exclusive
economic zone.

4. Such sea lanes and air routes shall traverse the
archipelangic waters and the adjacent territarial sea
and shall nclude all normal passage routes used as
routes for international navigation or overflight
through or over archipelagic watars and, within such
routes, so far as ships are concerned, all normal navi-
gational channels, provided that duplication of routes
of similar cenvenience between the same entry and
exit points shall not be necessary.

5. Such sea lanes and air routes shall be defined
by a series of continuous axis lines from the entry
points of passage routes to the exit peints. Ships
and aircraft in archipelagic sea lanes passage shall
not deviate more than 25 nautical miles to either
side of such axis lines during passage. provided
that such ships and aircraft shall not navigate closer
to the coasts than 10 per cent of the distance
between the nearest points on islands berdering the
sea lane.

4. An archipelagic State which designates sea lanes
under this article may also prescribe traffic separa-
tion schemes for the safe passage of ships through
narrow channels in such sea lanes.

11. Shps in archipelagic sea lanes passage
shall respect applicable sea lanes and traffic separa-
tion schernes established in accordance with this
article.

12, If an archipelagic State does not designate sea
lanes or air reutes, the right of archipelagic sea lanes
passage may be exercised through the routes normally
used for international navigation,
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Maritime zones and
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and high seas




KEY POINTS

0 The power of States ta enfarce their domestic laws in the varicus maritime zones
arises from the rights and respuonsibilities they have in each maritime zane and from
the national law that implements those rights and responsibilities and empowers a
State's maritime law enfarcement agencies.

e Natienal laws that criminalize or ctherwise deal with conduct in the maritime domain
are generally linked to & specific maritime zone. Therefore, documenting and proving
the lacation of that conduct is critical.

e Because multiple authorities may operate or overlap in international waters, the
conduct of maritime law enforcement operations and the prosecution of illicit conduct
perpetrated in international waters require a clear understanding of the relevant
maritime zone and of the powers and authorizations available to a State within
thal zane,




KEY TERMS

COASTAL STATE: A State which has a sea coast and which holds jurisdiction in those maritime
zones over which it has sovereignty and which it has validly declared adjacent to its coast. The
nature of sovereignty exercisable in each maritime zone of a coastal State differs in accordance
with the type of zone and the specific issue in guestion. Additionally, in all maritime zones
apart from internal waters, passage rights for vessels from other States exist as part of the
legal regime covering that zone. These rights include innocent passage in territorial seas and
archipelagic waters, a numbher of transit regimes fer straits and archipelagos, and the freedom
of navigation in other maritime zanes.

FLAG STATE: The State of registration of a vessel. The jurisdiction of the flag State is
the primary jurisdiction that operates on hoard any wessel lawfully flying that State’s flag.
Landlocked States may also be flag States.

JURISDICTION: The power of a State to enact and enforce laws. In the context of maritime
law enforcement, jurisdiction primarily refers to two things:

1. The authority of a State to enact and enforce laws that deal with prohibited conducet in
places aver which that State can legitimately exercise that particular power, as well as in
relation to prohibited conduct which concerns interests or people over which that State can
lagitimately exercise that power,

2. The associated authority of a State to empower its maritime law enfercement agents to
apprehend, investigate and arrest people and vessels, and its courts to hear cases, in relation
to conduct:

{al That occurs in areas over which that State can lawfully exercise jurisdiction; and/or

{b} That is perpetrated by or affecting people over whom that State can legitimately
exercise jurisdiction; andfor

[c] That affects an interest concerning which that State can legitimately exercise
jurisdiction.
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4.1 Maritime zones beyond
national jurisdiction, in which
States have some rights,

but not sovereignty

The term “international waters” does not refer to a
recogiized maritime zone in the United Nations
Convention on the Law of the Sea (UNCLOS). How-
ever, this term has increasingly been used in bilateral
agreements and in operations manuals to describe the
maritime space outside of territorial seas for the pur-
poses of maritime law enforcement and freedom of
navigation, amaong others. Thus the activity, location
and flag of a vessel are critical background questions
which must be kept in mind when using the term
“international waters”, In this Manual, the term is
employed as a means of referring collectively to non-
sovereign waters, that is, all maritime zones seaward of
tetritorial seas, For the purposes of this Manual, there-
fore, international waters are zones in which no State
enjoys full sovereignty, but in which States can claim
some tunctionally limited sovereign rights, depending
upon the nature of the maritime zone.
The maritime zones discussed in this chapter are:

{a) The contiguous zone, in which the coastal
State can claim some additional law enforcement
rights in relation to breaches of (or indications of
an intention to breach) that coastal State's fscal,

immigration, sanitary or customs (FISC) laws;

{b) The exclusive economic zone, in which the
coastal State can claim sovereign rights over certain
resources and resource-related activities in the water
and on the seabed, induding energy production;

{c) The continental shelf and extended continen-
tal shelf, on which the coastal State possesses resource
rights, primarily in relation to exploiting oil, gas and
mineral resources on or in the seabed and subsoil, and
producing energy (eg. from waves); and

{d) The high seas, which for some purposes
(eg. challenging excessive maritime claims and
engaging in hot pursuit) are measured seaward from
the territorial sea, and for other purposes (such as
the freedom to fish) are measnred seaward from the

exclusive economic zone.

4.2 Contiguous zone

What is it? The contiguous wone, for those coastal
States that have proclaimed eneg, is a zone which is
adjacent to the territorial sea and extends no fucther

than 24 nautical miles {nm} from the coastal State’s
baselines, and in which it has limited law enforcement
authorities bcyorld those 1'1(:;1’rn:«1].lyr available in the
exclusive economic zone. These additional powers
relate to FISC matters. A contiguous zone does not
constitute sovereign waters like the territorial sea;
rather, it is a zone that otherwise effectively qualifies
as the high seas, but where the coastal State has a set
of additional rights to enforce aspects of its FISC laws.
The origins of the contiguous zone lie in anti-smuggling
maritime law enforcement. The contiguous zone does

not relate to security interests.

UNITED NATIONS CONYENTION ON THE LAW OF THE SEA

ARTICLE 33

Contiguous zone

1. In a zone contiguous to its territorial sea,
deccribed as the contiguous zone, the coastal State
may exercise the control necessary ta:

faf prevent infringement of its custems, fiscal,
immigratien or sanitary laws and regulations within
its territory or territorial sea;

fb punish infringement of the above laws and
regulaticns comrnitted within its territory or territerial
sea.

2. The contiguous zene may not extend beyand
24 nautical rmiles from the haselines from which the
breadth of the territorial sea is measured.

Overlaps between contiguous zone and fervitorial sea.
UNCLOS describes the contiguous zone as extending
up to 24 nm from a coastal State’s baselines. However,
from a maritime law enforcement perspective, the fivst
12 nm of that 24 nm zone (ie. the territorial sea) are
already subject to a regime in which the coastal State
has a much more robust set of powers and rights, Con-
sequently, when talking about operations in the con-
tiguous zone, maritime law enforcement agencies tend
to focus on the zone beyond the territorial sea, that is,
the zone between the outer limit of the territorial sea
(usually 12 nm} and the outer limit of the contiguous
zone. As such, contiguous wone aperations are gener-
ally understood to relate to the coastal State’s function-
ally limited rights in relation to FISC matters.

There are two core aspects to the coastal States
jurisdiction and powers in the contiguous zone, The
first describes the enforcemnent actions they can under-
take (ie. “prevent” or “punish” actions). The second
describes matters in relation to which the coastal State
can use these enforcement powers.
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FIGURE 4.1
TERRITORIAL SEA AND
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First cove aspect: Enforcentent— “prevent” or “punish’.
As article 33 makes clear, the contignous zone regime
can support two types of enforcement action.

The first enforcement power of the coastal State is
to “prevent infringement of its customs, fiscal, immigra-
tion or sanitary laws and regulations within its territory
or territorial sca”. This power allows the coastal State to
stop and beard a vessel in that State’s contiguous zone
where there are reasonable grounds to suspect that the
vessal intends to breach the coastal State’s law. In other
wards, this power is available where there are reason-
able grounds for suspecting that a wvessel currently
located in the 12 nm-24 nm contiguous zone intends
te enter the territorial sea or internal waters of that
coastal State, and that if it does so, it will have commit-
ted an offence against the coastal State’s FISC laws.

B

EXAMPLE

The second enforcement power of the coastal Stake
is to “punish infringement of the above laws and
regulations committed within its territory or territo-
rial sea”. This power is aimed at pursuing and appre-
hending vessels that have already viclated ene or
maore of a coastal State’s FISC laws while inside the
internal waters or territorial sea of that coastal State,
but are attempting to flee. One example would be a
commercial vessel that has departed from port after it
has breached a customs law of the coastal Swate. Cus-
toms matters are among the FISC issues on which
j'urisdiction in the contiguous zone is based. This
means that as long as the maritime law enforcement
agents of the coastal State commence valid “hot pur-
suit” {see chapter §) of that delinquent vessel before
it leaves the contiguous xzone (i.c. before it is more

e N R

A vessel currently in the contiguous zone is overloaded with people apparently intending to enter the territorial
sea, internal waters and/or land territory of the coastal State without the required visas. I they then actuslly do
enter the territorial sea, internal waters and/ar land territory of the coastal State, then they are likely to have,
at that point, actually cemmitted an offence related to immigration matters, which are governed by the coastal
State's FISC lawz. The “pravent” power allews maritime law enforcement agents of that coastal State [far exam-
ple) to stop and board that suspect vessel if it ie inside the contiguous zone. The maritime law enforcement
agents might then warn the people on the vessel that they should not coentinue towards the territorial sea, as
they are reasonably suspected of intending to vislate the immigration laws af the coastal State and wauld actually
commit that vislation if they kept going and did enter the territorial sea, internal waters or land territary of that

coastal State.

&1
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than 24 nm from the coastal State’s baselines), then

they can still carcy out a valid arrest of the vessel,

should be remembered, of course, that the right of

hot pursuit does not Dnly apply in the contiguous

master and/or crew in relation to that breach. It zone (sec cha.Pter S).

In the example above, maritime law enforcement agents of the coastal State could still validly arrest the fleeing
vessel prior to it sailing beyond the cantiguous zane when the pursuit is continueus. It alse means that, if the
vessel refuses ta stop lalso kmown as “failing ta heave to”] and sutimit to boarding, the maritime law enforce-
ment agents retain their right to arrest provided that they commence valid hot pursuit before the delinguent
vessel sails beyond the contiguous zane (although the hot pursuit must cease when the delinguent vessel enters
the territorial sea of another Statel. In either case, once the vessel is arrested, it can. for example. be taken
back to a part in the coastal State for further action [such as investigation or prasecution] in relation to that
breach of Law.

Ba B r g b R e R B A b b ad LR ek L e rd i b Ead kL ke B Ak ks I e Bk b d kg AR E 4 b bk ke R s ke ke i d bk had b

Second cove aspeck: Issues over which the coastal
State has powers in the configuous zose. In the
contiguous zone, the coastal State can regulate matters
relating to FISC powers. The coastal State can
therefore undertake some form of maritime law

enforcement activity in its contiguous zone (either
under the power to “prevent” or to “punish”) only
if a foreign vessel breaches or apparently mtends
to breach a coastal State law in relation to FISC
matters.

EXAMPLE

If @ vessel in the contigupus zone is suspected of attempting to enter the territory [including the territorial sea) of
the coastal State with a cargo of illicit pharmaceuticals, this is likely to violate the customs laws of the coastal State.
In thic case, the "prevent” powers available to the coastal State in the centigucus zone can be used.

On the other hand, if a vessel is in the contigueus zone and appears to intend to enter the ternitory of the coastal
State to commit a non-FISC crime—for example, the crew of the vessel are suspected of intending to dock at a
coastal State port and then engage in an unlicensed protest march through the town—then this is not a FISC matter
and the law enforcernent agents of the coastal State cannot take any “prevent” action against that vessel while it
remains in the conbiguous zone. Depending on the laws that relate to licensing of protest marches in that coastal
State, the maritime law enforcement agents may need to wait until that vessel enters internal waters before they

can take some form of "prevent” actian.

The same analysis applies to the availability of the
“punish” power. If, for example, a vessel flees from a
coastal State port after having breached a fiscal law
(such as one relating to port fees), then this is a FISC
matter. This means that the coastal State can then use
its “punish” power to stop and arrest that vessel, or
cominence hot pursuit, as long as that vessel is still
within the contiguous zone.

On the other hand, if a vessel flees from a coastal
State port after one of its crew has been invelved in an
unlicensed and illegal protest march, then this is not a
FISC matter. This means that if the maritime police catch
up to the vessel once it is already ocutside the territorial
sea, but still within the contignous zone, they have lost
the opportunity to make an arrest. This is because
breaching a law about protest marches is not a FISC
matter, and so the contignous zone has no relevance for
this breach. As a result, the maritime law enforcement

agents of that coastal State cannot rely upon the extra
powets conferred by the contiguous zone regime.

4.3 Exclusive economic zones

The exclusive economic zone is an area of ocean which
lies beyond and adjacent to the territorial sea and in
which the coastal State enjoys certain functionally lim-
ited rightai once it has publicly asserted those rights. In
order to have an exclusive economic zonse, a State must
carry out certain steps to enable this claim. In other
words, an exclusive economic zone does not exist
automatically; it must be properly claimed. According
to article 57 of UNCLQS, the exclusive economic
zone may extend up to 200 nm from the same base-
lines from which the territorial sea is measured. If a
State has a contiguous zone and an exclusive economic

zone, then it should be recalled that the contiguous
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FIGURE 4.2
EXCLUSIVE ECONOMIC ZONE
AND HIGH SEAS

zone applies only to FISC matters; for other purposes,
the same area of ocean is the exclusive economic zone.
Similarly, as article 58 of UNCLOS provides, for mat-
ters not related to the exclusive econamic zone {or for
non-FISC matters in the contiguous zone}, the exclu-
sive economic Zone is to be considered part of the high
seas; this applies to freedom of navigation and over-
flight, among other activities.

In situations where States have adjacent or opposite
voasts and their exclusive econemic zones adjoin each
other, article 74 provides that they should negotiate a
delimitation agreement. 1f they cannot reach agree-
ment, they must submit the matter to a dis pute res olu-
tion process in order to determine an appropriate
delimitation. Dispute resolution mechanisms can
range from arbitration or similar processes to taking
the dispute to the International Tribunal for the Law
of the Sea or the International Court of Justice,

Jurisdiction, powers and vbligations of the coastul State.
While the coastal State does not have sovereignty over
its exclusive economic zone, it does have certain fune-
tionally limited rights and obligations in that zone. The
coastal State can enforce those rights in relation to
resources and act to implement those obligations. These
general rights and obligations are set out in UNCLOS
article 56, Additionally, the coastal State must exercise
its rights and responsibilitics in its exclusive economic
zone with due regard to the rights and obligations of
other States in that same area of ocean (article 56(2)).

COASTAL STATE B
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UNITED MATIONS CONVENTION ON THE LAW OF THE SEA

ARTICLE 56

Rights, jurisdiction and duties of the coastal State
in the exclusive economic zone

1. Inthe exclusive economic zene, the coastal State
has:

faf sovereign rights for the purpose of exploring
and exploiting, conserving and managing the natural
resgurces, whether living or non-living, of the waters
superjacent to the seabed and of the seabed and its
subsail, and with reqard ta other activities for the
economic exploitation and exploration of the zone,
such as the production of energy from the water,
currents and winds;

b jurisdiction as provided for in the relevant
provisions of this Cenvention with regard ta:
(il the establishment and use of artificial
islands, installatians and structures;
lil marine scientific research;
(iii] the protection and preservation of the
marine environment;

fel other rights and duties provided for in this
Canventian.

2. In exercising its rights and performing its duties
under this Canvention in the exclusive economic zone,
the coastal State shall have due regard to the rights
and duties of other States and shall act in a manner
compatible with the provisians of this Convention.

3. The rights set out in this article with respect to
the seabed and subsoil shall be exercised in accord-
ance with Part VI
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In addition to this general scheme of sovereign
righls and obligations, the coastal State also has speciﬁc
rights and obligaticns in relation to:

(a) Artificial islands, installations and structures
in the exclusive economic zone (article 60);

{b) Conservation and utilization of the living
resources  in the  exclusive  ecomomic  zone
(articles 61-62);

{¢) Managing and sharing the utilization of
living resources that straddle exclusive economic zones
or that straddle an exclusive economic zone and areas
of high seas (article 63);

{d) Special additional rules on certain types of
fish stocks and species (articles 64-68); and

{¢) A series of special rules designed to ensure
that the rights of landlocked and other geographically
disadvantaged States can be fairly accounted for
(articles 69-71).

B IR r e A b b Rk Lk ke g d ke R A b barkada ke ke ik

UNITED NATIONS CONVENTION ON THE LAW OF THE SEA
ARTICLE 73

Enfercement of laws and regulations of
the coastal State

1. The coastal State may, in the exercise of its sov-
erzign rights to explore, exploit, conserve and manage
the living resources in the exclusive economic zone,
take such measures, including bearding, inspection,
arrest and judicial proceadings, as may be necassary
to ensure compliance with the laws and regulations
adopted by it in confarmity with this Convention.

2. Arrested vessels and their crews shall be
promptly released upon the posting of reasonable
bond or other security.

3. Coastal State penalties for violations af fisheries
laws and regulations in the exclusive economic zone
may not include imprissnment, in the absence of
agreemants to the contrary by the States cencerned,
ar any other form af cerporal punishrment.

4. In cases of arrest or detention of foreign vessels
the coastal State shall promptly notify the flag State,
through appropriate channels, of the action taken and
of any penalties subsequently impased.

What can a coastal State do when a vessel does
fiof comply? Article 73 of UNCLOS specifically
authorizes coastal States to take enforcernent action in
relation to managing and protecting their sovereign
rights, and implementing their obligations, in their
exclusive economic zone. These authorizations
extend to practical operational matters such as
boarding suspect vessels to investigate whether there
is a prima facie violation of a law or regulation

which the coastal State is entitled to make and
enforce. The authorizations also extend to subjecting
violators to judicial proceedings in the coastal State’s
courts or tribunals.

Does the existence of an exclusive economtic zone
change the general rule about obtaining flag State consent
prior to boarding or asserting jurisdiction over a foreign-
flagged vessel? When a coastal State engages in law
enforcement actions in relation to its exclusive eco-
nomic zone, it does not need to seek permission from
the flag State of a suspect vesyel before it boards and
searches that vessel. This is because the coastal State
has the sovereign right to make laws in relation to
certain matters in its exclusive econemic zone as well
as the corresponding right to enforce those laws. The
coastal State’s rights in the exclusive economic zone
are therefore not subject to the requirement of flag
State consent before a boarding operation designed to
confirm {or dispel) the coastal State’s suspicion that a
vegsel is breaching a coastal State law applicable in the
exclusive economic zone.

If the suspicions are confirmed upon boarding
and further investigation, the coastal State can then
take that vessel, its crew and cargo back to a coastal
State port for further investigation. Again, the coastal
State does not need to seek flag State permission to
do so. If a breach is conhirmed, then the vessel, crew
and/or cargo (eg the illegal catch found on the
vesse[) can be subjected to further legal processes in
the coastal State.

It is therefore critical that enforcement action in
the exclusive economic zone be strictly limited to
matters over which the coastal State is entitled to
make and enforce laws and regulations, and thus
to exercise jurisdiction. If enforcement action is not
linked to a matter within the coastal State’s exclusive
economic zone powers and jurisdiction, then inter-
ference with that vessel without flag State consent
{and not based on another exception such as universal
jurisdiction) may be inconsistent with international
law. This is likely to raise diplomatic and legal
problems for the coastal State,

Jurisdiction and powers of the flag State. UNCLOS
article 58 sets out the general rights and duties of
foreign State vessels inside another States exclusive
econamic zone, A core element of the exclusive eco-
nomic zone regime is the existence of contempo-
rancous rights: Along with high seas navigational
freedoms, vessels also have an obligation to operate
with due regard for the rights and duties of the coastal
State in its exclusive economic zone.
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EXAMPLE

It a coastal State hae a fisheries law applicable in ite exclusive economic 2one, then it has the power to enforce
that fisheries law over other States’ vessels that violate it. This is because the exclusive econamic Zoneg regime
specifically grants fisheries management rights to the coastal State.

If, however, the coastal State purparts to have laws that requlate the colour of vessels in its exclusive econamic
zaneg, then this is not a matter about which the coastal State has the authority to make laws which will apply in
its exclusive economic zone. Conseguently, any interference with a foreign vessel ¢n this basis would not be
permissible unless the coastal State first secured flag State consent for such action.

In the case of the MY Saiga [No. 2] hefore the International Tribunal on the Law of the Sea, a coastal State arrested
a vassel in its exclusive sconomic zone, basing its autherity to do so on a law that was effectively a custormns law
relating to taxes and tariffs on the sale of fuel. The coastal State maintained that the relevant law extended inte
the exclusive econamic zone, i.e. well beyond the contiguous zone. The Tribunal determined that the arrest and
subsequent convictions based on this law wers not valid because UNCLOS does not grant the authority to apply
such custams laws across the full exclusive econarmic zone; as noted above, custorms laws do not apply beyond
the contiguous zone.

ARTICLE 58

Rights and duties of othar States in the exclusive
eCONDMIC ZoNne

1. In the exclusive economic zong, all States,
whether coastal or land-locked, enjoy, subject ta the
ralevant provisions of thiz Convention, the freedoms
referred to in article 87 of navigation and overflight
and of the laying of submarine cables and pipelines,
and otherinternationally lawful uses of the sea related
to these freedoms, such as those assaciated with the
operation of ships, aircraft and submarine cahles and
pipelines, and compatible with the other provisions of
this Canvention.

2. Articles B8 to 115 and other pertinent rules of
international law apply to the exclusive economic zone
in s¢ far as they are not incompatible with this Part.

3. In exercising their rights and performing their
duties under this Convention in the exclusive eco-
ngmi¢ zene, Statas shall have due regard to the rights
and duties of the coastal State and shall comply with
the laws and requlations adopted by the coastal State
in aceordance with the provisions of this Canvention
and other rules of international law in so far as they
are not incompatible with this Part,

The essence of this provision is that flag States
continue to enjoy certain high seas freedoms and
other rights under pertinent rules of international law
{see section 4.3) in all exclusive economic zones,
except to:

{a) The extent that those rights are inconsistent
with the exclusive economic zone regime; or

{b) 'The extent that those rights are subject to
the obligatien to have “due regard” to the rights
and obligations of the coastal State in its exclusive

£CONOMLUC ZOIE.

One example of a high seas right which is not
compatible with the exclusive economic zone regime
is the right to fish. This is becanse fisheries is a matter
clearly within the right of the coastal State to regulate
in its exclusive economic zone.

An example of a high seas right which remains a
topic of contention is the right to conduct military
gxercises at sed. For example, consider a coastal State
which has valid regulations in place to protect a parti-
cularly sensitive marine environment located within its
exclusive economic zone. Many States believe that in
this case the “due regard” obligation of ather States
would require that if they are carrying out weapons
exercises at sea, then they must avoid (for example)
fiing rounds that will fall into that area. This would
be paying due regard to the coastal State’s obligation
to manage that particularly sensitive marine area,
Other States reject this interpretation, noting that the
compromise language of article 58{1) of UNCLOS
guarantees the right of all nations to exercise high seas
freedoms in the exclusive economic zone to the extent
that they are “internationally lawful uses of the sea
related to these freedoms, such as those associated
with the operation of ships, aitcraft and the submarine
cables and pipelines, and compatible with other
provisions of this Convention”,

It is also important to note that there are other
elements which are found in other parts of UNCLOS
{i.e. those not related to the exclusive economic zone},
but which also apply in the exclusive economic zone.
Acrticle 58(2), for example, very clearly brings into the
exclusive economic zone regime almost all of the
high seas rights and obligations, except to the extent
that the exclusive economic zone regime directly
contradicts a high seas right (c.g. in relation to fishing ).
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This means, for example, that the UNCLOS articles
that define piracy and the right of visit apply in the
exclusive economic zone beyond the territorial sea just
as they do in the high seas beyond the exclusive
ECenomic Zone.

4.4 Continental shelf and extended
continental shelf

Tn addition to claiming an exclusive economic zone, a
coastal State has rights to the continental shelf out to
200 nm, or to a lesser distance depending upon any
existing delimitation arvangements. A coastal State
may claim an extended coutinental shelf further than
200 nm if the physical continental shelf extends that
far and data has been submitted and accepted by the
Commission on the Limits of the Continental Shelf.
The continental shelf regime concerns a coastal State’s

ARTICLE 74

Definition of the continental shelf

1. The continental shelf of a coastal State comprises
the seabad and subsoil of the submarine areas that
extend beyond its territorial sea throughout the
natural prolongation of its land territory to the outer
edge of the contingntal margin, or to a distance of
200 nautical miles from the baselines from which the
breadth of the territorial sea 1s measured where the
outer adge of the continental margin dees not extend
up 1o that distance.

ARTICLE 77

Rights of the coastal State over the continental shelf

1. The coastal State exercises over the continental
shelf sovereign rights for the purpose of exploring it
and explaiting its natural resources.

2. The rights referred to in paragraph 1 are exclusive
in the sense that if the coastal State does nat explore
the continental shelf or exploit its natural resources,
no one may undertake these activitiee without the
express consent of the coastal State.

3. The rights of the coastal State aver the continen-
tal shalf do not depend on occupation, effective or
notional, or an any express proclamation.

4. The natural resources referred to in this Part
consist of the mineral and other non-living resources
of the seabed and subsoil together with living organ-
isms belonging to sedentary species, that is to say,
arganisms which, at the harvestable stage, sither ara
immpohbile on or under the seabed or are unable ta
move excepl in constant physical contact with the
seahad or the subsoil.

sovereign rights over resources on, in and under the
seabed Of the contirlenta.l shelf. ThBSE [250UICEs dre
primarily oil, gas and mineral resources, but can also
include certain living resources on the seabed. In
general, the continental shelf regime parallels the
exclusive economic zone regime: The exclusive eco-
nomic zone covers the water column and resources
located therein, while the continental shelf regime
covers the seabed and subsoil below the seabed, as well
as the resources on, in or under it.

A number of highly technical rules govern conti-
nental shelf delimitation. There are also rules about
other matters relating to the continental shelf, such as
the laying of pipelines and cables, which other States
are allowed to do 25 long as they pay due regard to the
coastal State's rights and to the location and condition
of existing pipelines and cables (article 79). The
Convention also includes provisions dealing with the
construction of artificial islands and installations on
the continental shelf, which are exclusive rights of the
coastal State (article 80); this is also the case in the
exclusive economic zone (article 60).

UNCLOS also establishes a regime for claiming,
delimiting and exploiting an extended continental
shelf, which can extend out to 350 nm from the coastal
State’s baselines (article 76(2), (4-9)). Such claims
mrust be submitted to the Commission on the Limits
of the Continental Shelf and must generally be sap-
ported by significant scientific and hydrographic data.
Other aspects of international law also apply to struc-
tures such as platforms that may be connected to the
continental shelf (e.g. the Protocol for the Suppression
of Unlawful Acts against the Safety of Fixed Platforms
Located on the Continental Shelf). Similarly, security
zones of 500 metres may also be placed around such
structures and installations, as is also the case with
such structures and installations in the exclusive

econoImic zane.

4.5 The high seas

ARTICLE 84
Application of the provisions of this Part

The provisions of this Part apply to all parts of the
sea that are not included in the exelusive ecanomic
zane, in the territorial sea or in the internal waters
of a State, or in the archipelagic waters of an archi-
pelagic State. This article does not entail any
abridgement aof the freedoms enjeyed by all States
in the exclusive economic zone in accordance with
article 58.
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I essence, UNCLOS defines “high seas” as all those
sea areas that remain outside exclusive economic
zones, territorial seas, archipelagic waters and internal
waters of all States. The high seas are the “common
heritage” of all States, and all humankind, and no State
may assert sovereignty over the high seas. Article 89
is very explicit: “No State may validly purport to
subject any part of the high seas to its sovereignty”.

On the high seas, and to the extent applicable in
the exclusive economic zone, all States enjoy the free-
doms of the high seas, The list of high seas freedoms
set out in article 87 is inclusive rather than exclusive.
For example, there is no specific mention of the high
seas freedom to engage in military exercises or weap-
ons practice, but such a freedom is generally accepted.
Another such example of other rules of international
law that apply at sea and must therefore also be taken
into account when assessing conduct is the law of
naval warfare {when applicable).

ARTICLE 87

Fresdom of the high seas

1. The high seas are open to all States, whether
coastal or land-locked. Freedom of the high seas is
exercised under the conditions laid down by this
Convention and by other rules of international law. It
comprises, inter alia, both for coastal and land-locked
States:

fa] treedom of navigation:
{8} freedom of averflight;

fe} freedom to lay submarine cables and pipe-
lines, subject to Part VI;

fd} freedom to construct artificial islands and
other installations permitted under international law,
subject tg Part VI;

{e] freedom of fishing, subject to the cenditions
laid down in sectian 2;

{fl freedam of scientific research, subject to
Parts ¥l and XIlI.

2. These freedoms shall be exercised by all States
with due regard for the interasts of other States
in their exercise of the freedom of the high seas,
and also with due regard for the rights under this
Convention with respect to activities in the Area.

In addition to (and separate from) the high seas
freedom of navigation, the riglit of all States to sail ships
flying their flag on the high seas is specifically recog-
nized in article 90, However, this right is not limited to
the high seas. For example, as noted in chapter 3, States
also have the right for ships flying their flag to exercise
innocent passage through another State’s tertitorial sea.

MASITIME LONES AND POWE-S: CONT GUOUS ONE. EXCLUSINVE ZCONIMIC Z0ME AND H GH SEAL

The high seas regime within UNCLOS alse
includes provisions regarding the nationality of ships
{article 91), that is, the “flag” of a vessel; a general
prohibilion (with S0ME VEIy narrow cxceptions) on
sailing under more than one flag at any time (articles
92 and 93); the sovereign immunity of warships and
vessels uged only on government non-commercial ser-
vice, which includes marine police vessels (articles 95
and 96); and a range of other matters.

The flag State. 'The high seas regime in UNCLOS also
includes article 94, which provides a summary of the
duties of a flag State, that is, a State which permits vessels
to claim its nationality as long as they comply with that
State’s regulatory tequirements. The most significant
maritime law enforcement consequence of a vessel hav-
ing a nationality is that unless some recognized special
circumstance is involved, it is the flag State that should
assert exclusive jurisdiction over that vessel, its conduct,
and conduct within that vessel (see chapter 5).

ARTICLE 94

Duties of the flag State

1. Every State shall effectively exercise its juris-
diction and control in administrative, technical and
social matters over ships flying its flag.

2. In particular every State shall:

fal maintain a register of ships containing the
names and particulars of ships flying its flag, except
those which are excluded from generally accepted
international regulations on account of ther small
size; and

ol assume jurisdiction under its intzrnal law
over each ship flying its flag and its master, officers
and crew in respect of administrative, technical and
social matters concerning the ship.

3. Every State shall take such measures for ships
flying its flag as are necessary to ensure safety at sea
with regard, inter alia, to:

{a} the construction, eguipment and seawarthiness
of ships:

{6} the manning of ships, labour conditions
and the training of crews, taking inte account the
applicable international instruments;

fc! the use of signals, the maintenance of
communications and the prevention of collisions.

4. Such measures shall include those necessary to
ensure:;

{a} that each ship, before registration and there-
after at appropriate intervals, is surveyed by a guali-
fied surveyor of ships, and has on board such charts,
nautical publications and navigational equipment and
instruments as are apprepriate for the safe navigation
of the ship;
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{6} that each ship is in the charge of @ master
and officers who possess appropriate qualifications,
in particular in seamanship, navigation, communica-
tions and marine engineering, and that the crew is
appropriate in qualification and numbers for the type,
size, machinery and equiprment of the ship;

fcf that the master, officers and, to the extent
appropriate, the crew are fully conversant with and
required to ohserve the applicable international regu-
lations concerning the safety of life at sea, the preven-
tion of callisions, the pravention, reduction and control
of marine pellution, and the maintenance of cammu-
nications by radin.

However, as noted above, there are exceptions to
this rule that allow a coastal State to take action in
relation to a vessel without hrst obtaining flag State
consent. One such exception is when the conse-
quences of a criminal act on or by a vessel in innocent
passage extend to the coastal State {article 27(1}{a)).
Another exception applies when the coastal State has
the authority to regulate matters such as fisheries and
suspects that a foreign vessel inside its exclusive
economic zone is breaching its fisheries laws.

The high seas regime is also the part of UNCLOS
where many vital maritime law enforcement powers
and definitions (discussed further in chapter $) are set
out. For example, the definitions of piracy (article 101)
and pirate ship {article 103) as well as the right of
visit {article 110} and that of hot pursuit {article 111)
are all laid down in the high seas regime part of

UNCLOS. Similarly, the duty to render assistance
at sea {article 98) is also set forth in this part of
the Convention.

Importation of ht'gh SEiES r{ghts, frccdoms and obffga tons
into the exclusive economic zone and contiguous zone. The
fact that many general maritime law enforcement defini-
tiong and powers derive from the high seas provisions
of UNCLOS raises the question as to how they apply
elsewhere in international waters, that is, in the exclusive
economic zene and contiguous zone. The Convention
contains a set of cross-referrals that incorporate many
aspects of the high seas regime back into the exclusive

economic zone and contiguous zone:

(a) Exclusive economic zome. Articles 58 and 86
apply components of article 87 (ie. the high seas free-
doms that do not contradict the exclusive economic
zone regime) and articles 88-115 (including provisions
on matters such as piracy, the duty to render assistance,
the right of visit and the right of hot pursu'Lt} to the
exclusive economic zone, albeit with the added require-
ment of “due regard” for the rights and obligations of
coastal States m the exclusive cconomic zone; and

(b) Contiguous zome. There is no specific cross-
referral of the high seas regime and jts definitions,
obligations and powers back into the contiguous zone,
but this is because—for the purposes of high seas
rights and obligations—the contiguous zone is simply
a part of the exclusive economic zone, albeit one in
which the additional FISC rights of the coastal State
also apply.



Chapter 5

Maritime law




KEY POINTS

Maritime law enforcement is a routine peacetirme policing operation similar to other
such operations in that the determination of jurisdiction and authority is a necessary
first inquiry.

Accarding to best practice far valid maritime law enforcement, a State should have the
following in place:

fal Laws that validly asserl ils jurisdiction over specilic aclivities or conducl in the

specilic maritime zone;

{b)  Laws that give its maritime law enforcement agents the necessary powers to
assert that jurisdiction, such as laws regarding boarding, detention, arrest, search and
seizure at sea; and

fel Laws that allow its courls and olher actors in the criminal justice syslem o
deal with such cases, even if Lhey Tall gutside of the lraditional limits of ity terrilorial
jurisdiction [which includes intermal walers, lerrilorial sea and archipelagic walers), by
ensuring that a State's relevant domestic laws have extraterritorial application.




KEY TERMS

AUTHORIZED YESSELS: Those official State vessels, including warships, marine police vessels
and other specifically identified State vessels on non-commercial service, which are autherized
te engage in maritime law enforcerment operations on behalf of their State.

RIGHT QF VISIT: The right of visit, contained in article 110 of the United Nations Convention
on the Law of the Sea I[UNCLQS), prevides autharity for certain vessels to board suspect vessels
without flag State consent where they have reasonable grounds to suspect that the vessels
are engaged in one of five specific types of conduct when they encounter those vessels in
international waters.

HOT PURSUIT: Under UNCLOS article 111, the right of hot pursuit allows authorized vessels
to continue pursuit of a suspect vessel into maritime zones beyond that maritime zone in which
the suspect vessel is believed to have breached a relevant coastal State law. This right is only
activated and only remains operative if all of the requirerments are met, and it ceases as soon
as the suspect vessel enters any territorial sea that does not belong to the coastal State or
authorizing State.

USE OF FORCE: For the purposes of this Manual, this term refers to force employed in mari-
time law enforcement operations. When such force is used, it should be only to the extent that
is reasonable and necessary in the circumstances of an attack or imminent attack upon law
enforcement agents or upon others whom they have a right or obligation to protect from such
harm, sa as to stop or deter that attack or imminent attack:

faj In situations where the threat posed by the attack or imminent attack is not at the
level of a threat to life or of very serious injury, than the use of force in self-defence is generally
Limited to non-deadly force;

[b} The use of deadly force in self-defence is only available in situations where a person
has a reasonably objective belief that the threat poses an imminent danger of death or serigus
bodily harm to himselffherself or others.

LAW ENFORCEMENT: Conduct, a purpoese, or an outcome that is;

{a} Authorized under the relevant laws for maritime law enforcement agents ta engage
in or to seek to bring about; and

{b} Connected to the enfarcement of a relevant substantive law or regulation that creates
an offence or authorizes a power that the relevant State is entitled to create or authorize and
to make laws about: and

fc]  One for which the use of force to secure achievernent is permitted in the relevant law
or laws.



52

MARITME CHIME: & MARKUAL FOR CREIMINAL JUSHZZ FRATIHIT OMEHS

INTRODUCTION

5.1 The meaning of “maritime law
enforcement” for the purposes of
this Manual

For the purposes of this Manual, “maritime law
enforcement” means actions taken to enforce all appli-
cable laws on, under and over international waters, and
in waters subject to the jurisdiction of the State carry-
ing out such enforcement activities, Maritime law
enforcement therefore includes authorizations for law
enforcement agents and authorized vessels to deal with
other vessels, including foreign vessels in some situa-
tions, by taking action at sea to enforce relevant Taws,
This includes actions such as:

{a) Signalling and stepping suspect vessels;

(k) Boarding suspect vessels;

{¢)  Searching suspect vessels and the people and
cargo in such vessels;

{d) Dectaining or arresting prople in suspect
vessels and/or the suspect vessels themselves;

{¢)  Seizing items on suspect vessels;
{f) Directing or steaming suspect vessels and the

people and cargo in those vessels to a coastal State port

or similar place for investigation;
{g) Conducting such investigations; and

{h) Subsequent prosecution or other forms of
administrative action or sanctions,

Maritime law enforcement requires that a number
of preconditions be fulfilled before operations are
conducted, As this Manual focuses on interference
with foreign vessels for maritime law enforcement
purposes, these preconditions include  the
following:

{a) The coastal State must have enacted a law
that applies to the conduct which the maritime law
enforcement agents are using as the basis for their
actions in relation to a particular suspect vessel;

()  The coastal State must have the authority to
regulate that condact in the maritime zone where the

suspect vessel is located,;

{¢) The maritime law enforcement agents must
be authorieed under the law of their coastal State to
take maritime law enforcement action against that
suspect vessel, in relation to that suspected breach and
in that maritime zone; and

(d) There can be no legal limitation on the
application of the coastal $tate’s law to the vessel and
people targeted by the coastal State’s maritime law
enforcement actions.

5.2 Potential legal bases for
exercising maritime law
enforcement authority

There are various authorities that allow maritime law
enforcement agents to stop, board and search a suspect
vessel. However, these authorities are strictly limited
to their purpose and must be correctly executed,
because they constitute a departure from the general
rule that exclusive jurisdiction is vested in the flag
State of a vessel legally entitled to fly the flag of that
State,

Flag State consent. The primary jurisdiction over a
vessel resides with its flag State, This means that the
flag State can give permission to the maritime law
enforcement agents of another State to board a vessel
claiming that flag State’s nationality.
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Where flag State consent is sought to board a
vessel, the requesting State should be required to
detail the reasons for the boarding request and any
“follow-on” actions they may wish to take. If the
flag State prants the request to board, it should
ensure that understandings are in place with respect
to issues such as regponsibility or liability for damage
to the wvessel ot cargo during any boarding or
search, or for injuries suffered during the boarding
operation.

Some States exercise the right to board a vessel
flagged in another State based on consent given by the
master of the vessel, who grants this authority on
behalf of the flag State. However, not every flag State
grants this authority to masters of vessels flying its flag.
Where the ultimate goal of the boarding State is
prosecution of the vessel and/or people on board, it
is prudent to request permission to board from the flag
State rather than the master.

Coastal State jurisdiction in relation fo its own
internal waters, arcﬁipciagic waiers, terriforial sei,
contiguans zone, exclusive econontic zene or coniinental
shelf. As owtlined in chapters 1 to 4, coastal States
may assert and enforce their jurisdiction in those
maritime zones in which they have either sovereignty
ot sovereign rights. A coastal State’s jurisdiction
is generally at its greatest in areas closest to that
State’s baselines,

Examples of such <coastal State jurisdiction

include:

(a) Ininternal waters, a foreign vessel pumps oil
into the water;

{b) In archipelagic waters or the territorial sea,
the consequences of a crime committed on a foreign
vessel extend to the coastal/archipelagic State;

(c} In the contiguous zone, the foreign vessel
breaches a relevant fiscal, immigration, sanitary or
customs {FISC) law of a coastal State;

(d) Tn the exclusive economic »one, a foreign
vessel fishes without a licence or other permission
from the coastal State; and

(¢} On the continental shelf, a foreign vessel
conducts exploratory oil drilling without the approval
of the coastal State.

In most cases, the existence of coastal State juris-
diction in relation to a given maritime zone negates
the normal requirement to obtain flag State consent
prior to taking maritime law enforcement action in
relation to that vessel. This is because the coastal State

has an independent jurisdiction related to its own
territory, maritime zones and rights in such situa-
tions. This standard does not apply to warships or
govcrnment VCSS&[S Operating on governrncnt non-
comumercial service,

National self-defence. Many States assert that they
have a right to board a foreign-flagged vessel without
first gaining flag State consent if this is necessary in
national self-defence. In practice, the same processes
and procedures utilized in maritime law enforcement
may be used in such situations, However, national
self-defence is not a imaritime law enforcement matter;
it is subject to a range of other rules of inter-
national law and thus will not be discussed further in
this Manual.

United Nations Security Council vesolutions. Security
Council resolotions provide legal authorities wnder
international law to confront humanitarian and
maritime security challenges, complementing land-
based responses, Security Council resolutions address-
ing maritime interdictions are tethered to chapter VII
of the Charter of the United Nations, and decisions
taken by the Security Council in accordance with that
chapter are binding on all United Nations Member
States. Since 1966, the Security Council has approved
more than 30 resolutions focusing on the maritime
environment, including piracy, proliferation and
migration,

When the Security Council implements a manda-
tory sanctions regime or authorizes some other form
of interdiction regime, States may sometimes provide
personnel trained in maritime law enforcement to
wotk with the United Nations in order to imple-
ment those sanctions. In such situations, the exist-
ence of a sanctions regirme which has been mandated
at the required level (with well-settled phrases and
words) will negate the requirement for assigned
maritime law enforcement agents to seek flag State
consent prior to halting, boarding, searching and
potentially diverting a vessel suspected of breaching
that sanctions regime. Similarly, if some other form of
interdiction regime is in place, the Security Council
will sometimes specifically set out the scope of
additional authorizations.

Pre-existing boarding approvals based on treaties or
agreements. Flag States may pre-authorize maritime law
enforcement agents of another State to board a vessel
claiming that flag State’s nationality without having to
seek permission first. However, such approval is often
limited to a specific set of situations, as opposed to
being a blanket approval for all situations.
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EXAMPLE OF UNITED NATIONS SECURITY COUNCIL RESCLUTION:
RESOLUTION &85 (1990) ON THE SANCTIONS REGIME IN RELATION TO IRAO/KUWAIT

Having decided in resolution 41 11990] to impose ecenomic sanctions under Chapter VIl of the Charter of the
United Matians,

1. [The Security Council] Catls upon thuse Member States cooperating with [Kuwait] which are deploying maritime
farces to the area to use such measures cormmensurate te the specific circumstances as may be necessary under
the autherity of the Security Council ta halt all inward and outward maritime shipping, in erder to inspect and
verify their cargaes and destinations and to ensure strict implementation of the provisions relating ta such shipping
laid down in resclution 451 [1990];

EXAMPLE OF OTHER INTERDICTION REGIMES IMPLEMENTED BY THE UNITED NATIONS SECURITY COUNCIL:
RESOLUTION 2240 (2015) ON MIGRANT FLOWS IN THE MEDITERRANEAN SEA

Affirming the necessity ta put an end to the recent proliferation of, and endangerment of lives by, the smuggling
of migrants and trafficking of persans in the Mediterranean Sea off the coast of Libya, and, for these specific
purpeses, acting under Chapter ¥l of the Charter of the United Nations,

7. [The Sequrity Coungil] Daciges, with a view to saving the threatened lives af migrants or of vickims of human
trafficking on board such vesssels as mentioned above, to autharize, in these exceptional and specific cireumstances,
for a period of one year from the date af the adoption of this resolution, Mermber States, acting nationally or through
regional gorganizations that are engaged in the fight against migrant smuggling and human trafficking, to inspect
on the high seas off the coast of Libya vessels that they have reasanable grounds to suspect are being used
far migrant srmuggling or human trafficking from Libya, pravided that such Member State= and regional erganiza-
tinns make good faith effarts to obtain the consent of the vescel's flag State priar to using the authority autlined
in this paragraph;

8. Decides t autharize far a period of one year from the date of the adoption of this resolution, Member States
acting nationally or thraugh regianal organizations to seize vessels inspected under the authority of paragraph 7
that are confirmed as being used for migrant smuggling or human trafficking from Libya, and underscores that
further action with regard to such vessels inspected under the authority of paragraph 7, including disposal, will
be taken in accordance with applicable international law with due consideration of the interests of any third parties
who have acted in good faith;

For example, State A and State B may agree with — yepreyent srrwEEN THE UNITED STATES OF AMERICA AND

COSTA RICA, SIGNED AT SAN JOSE DECEMBER 1, 1998, AND
AMENDING PROTOCOL SIGNED AT 54N JOSE JULY Z, 1999

V. OPERATIONS SEAWARD OF THE TERRITORIAL SEA

each other, through a treaty or other legal instrument,
that they can each stop, board and search the other
State’s vessels in international waters where there is a
reasonable suspicion that the vessel is involved in traf-

ficking illicit drugs. The agreement may specify, for 1. Whenever U5, law e_nfnrcement officials encoun-
ter a suspect vessel flying the Costa Rican flag or

example, that this can be done without seeking flag
State consent. Alternatively, the agreement may spec-
ify that a request for flag State consent mwust still be
made, but that if no response is received after a set
time limit (e,g. four hours) , then ﬂag State cansent can
be assumed to have been granted. States may also go
even further and agree on more general authorizations,
as is the case between the United States of America
and Costa Rica.

claiming to be registered in Costa Rica, located sea-
ward of any State's territorial sea, this Agresment
canstitutes the authorization of the Government of the
Republic of Costa Rica for the boarding and search of
the suspect vessel and the persens found on board
by such officials.

If evidence of illicit traffic is found, U.5. law enforce-
ment afficials may detain the vessel and persons on
board pending expeditious disposition instruchions
from the Government of the Republic of Costa Rica.
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The right of visit. UNCLOS article 110 is an impor-
tant authorization for maritime law enforcement in
international waters. This article is often called “the
right of visit' and comprises the following key
elements:

{a)  Only warships and other duly authorized
vessels may exercise this right;

{b) Maritime law enforcement agents are not
required to seek flag State consent prior to conducting
a “right of visit” boarding; however, the right of visit
is only available in five specified circumnstances and
cannot be used outside those circumstances;

fc)  The zuthority to engage in follow-on maritime
law enforcement actions is sepatate from the authority
to exercise the right of visit. Some of the circumstances
gpecified below include a follow-on authority to
prosecute, while others do not confer any authority for
follow-on actions beyond confirming (or dispelling)
the suspicion; and

{d)  The right of visit does not apply to sovereign
immune vessels {Warslﬁps and State vessels used
OIII}’ on gov‘ernment Ilon—commercial SCIViCC; SEC
articles 95 and 96). In other words, the right of visit
cannot be used to justify the boarding of a sovereign
immune vessel,

The right of visit is only available when a strict set
of conditions is met:

{a) Whe? The vessel intending to exercise the
right of visit must be an authorized vessel, that is, an
official State vessel that has the authority, under its
own State’s laws, to exercise the right of visit. Such
vesgels include warships, maritime police vessels,
coastguard cutters and the like. Merchant vessels such
as commercial vessels and private yachts are not
authotized to exercise the right of visit;

(b)  Where? The right of visit under article 110

can {11'11)«r be exercised in international waters;

{c)  Why? The right of visit under article 110 is
available when the maritime law enforcement agent has
reasonable grounds to suspect that the vessel is engaged
in one of the five prohibited acts set out in that article
(although it is, of course, possible for States to agree
on other situations between themselves);

{d)  How? The right of visit is generally exercised
by sending a sea-boat with a hoarding team (o1 in
some situations by fast-roping down from a heli-
copter) to the suspect vessel so that maritime law
enforcement agents can then board the vessel and
carry out the necessary inquiries or inspections asso-
ciated with the specific purpose under article 110.

Each of the five grounds for using the right of visit
carries with it different requirernents and permissions

in terms of exercising follow-on jurisdictiou.

UNITED HATIONS CONVENTION ON THE LAWY OF THE SEA
ARTICLE 110

Right of visit

1. Except where acts of interference derive from
powers conferred by treaty, a warship which encoun-
ters on the high seas a fereign ship, ether than a ship
entitled te eomplete imrmumty 0 accardance wath
articles 29 and %4, is not justified in boarding it unless
there is reasonable ground for suspecting thal;

{al the ship is engaged in piracy;
{b} the ship is engaged in the slave trade;

{c! the ship is engaged in unauthorized broad-
casting and the flag State of the warship has jurisdic-
tion under article 107,

g} the ship is without nationality; or

fe! though flying a foreign flag or refusing to
show its flag, the ship is, in reality, of the same
nationality as the warship.

2. In the cases provided for in paragraph 1, the
warship may proceed to verify the ship's right to fly
its flag. To this end, it may send a boat under the
cormmand of an officer to the suspected ship. If
suspicion remains after the documents have been
checked, it may proceed to a further examination on
board the ship, which must be carried out with all
possible considaration.

3. If the suspicions prove to be unfounded, and
provided that the ship boarded has not committed any
act justifying therm, it shall be carnpensated for any
loss or damage that may have been sustained.

4. These provisions apply mutatis mulandis to
rmilitary aireraft.

5 These provisions also apply to any other duly
authorized ships or aircraft clearly marked and
identifiable as being on government service.

“The ship is engaged in piracy.” The UNCLOS rules
on Jjurisdiction after a piracy boarding are more
detailed than those governing other aspects of arti-
cle 110. The crime of piracy is one of "universal juris-
diction”, which means that any State that apprehends
a pirate may prosecute that pirate regardless of whether
any of the apprehendj_ug State’s nationals, vessels or
maritime zones were involved in the piracy, provided
the State has the relevant national law in place to allow
it to do so. Piracy will be covered in more detail in
chapter 6.
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“The ship is engaged in the slave frade” The ability
Uf maritime law enforcement agerlts to b{lﬂ.l'd and
detain a vessel and its crew in international waters on
suspicion that the vessel is engaged in the slave trade
is based in article 110 of UNCLOS. The Convention
also contains a separate provision (article 99) which
prohibits the transport of slaves and establishes that
any slave who takes “refuge on board any ship, what-
ever its flag, shall ipso facto be free”

While boarding authority is clear in the case of ves-
sels suspected of being engaged in the slave trade, the
separate issue of jurisdiction to prosecute is not well
settled. In many cases, the simplest approach would be
that the flag State retains this jurisdiction. To some
extent, this will depend upon the other obligations the
relevant State has adopted and on the way in which it
defines and distinguishes {or does not distinguish)
between slavery, trafficking in people and other forms
of compulsory labour, debt bondage and forced move-
ment of people. While some consider that elements of
the Slavery Convention of 1926 and the Supplementary
Convention on the Abolition of Slavery, the Slave Trade,
and Institutions and Practices Similar to Slavery (1956)
are now applicable to all States as customary interna-
tional law (ie. not only to those States which have
signed those conventions), this is net universally agreed.
Additienally, while the jurisdictional authorizations laid
down in those corventions mandate close cooperation
to ensure that the practice is eradicated and reflect an
obligation to prevent and punish, not all States consider
those authorizations to be necessarily the same as the
universal jurisdiction which applies in relation to piracy.

“The ship is engaged i unauthorized broadcasting
and the flag State of the warship has jurisdiction sunder
article 109.” As in the case of slave trade, UNCLOS
article 110 details the authority to board a vessel sus-
pected of unauthorized broadeasting. The follow-on
jurisdictions available on the basis of this authoriza-
tion are set out cleacly in UNCLQOS. First, article
109(2} defines “unauthorized broadcasting”. Article
109(4} limits the right of visit to the authorized vessels
of certain States, as opposed to all States generally, in
relation to unauthorized broadcasting. Tt does so by
limiting the right of visit to authorized vessels of a
State which has the jurisdiction to prosecute the ves-
sel. Article 109{3) sets out which States have the
authcrit}' to prosecute. The effect, however, is that a
State with a single national on board a vessel engaged
in unauthorized broadcasting gains jurisdiction not
only over their own national, but also over other
people aboard the vessel and over the vessel itself.

ARTICLE 109

Unautherized broadcasting from the high seas

1. All States shall cooperate in the suppression of
unauthorized broadcasting from the high seas,

2. Forthe purposes of this Convention, “unauthorized
broadcasting” means the transmission of sound radio
or television broadcasts from a ship or installation
an the high seas intended for reception by the
general public contrary to international regulatians,
but excluding the transmission of distress calls.

3 Any persan engaged in unauthorized broadeasting
may be prosecuted before the court af:

fal the flag State of the ship;

{b} the State of registry of the installation;

lef the State of which the person is a national;

(@ any State where the transmissions can be
received; or

fef any State whers authorized radie ¢communi-
catian is suffering interference.

4. On the high seas, a State having jurisdiction in
accordance with paragraph 3 may, in confarmity with
article 110, arrest any person or ship engaged in
unautherized broadcasting and seize the broadrasting
apparatus,

“The ship is without natienality.” States were tradi-
tionally opposed to the idea that a ship might have no
nationality because this would imply that there is no
jurisdiction applicable to that vessel. This would be
against the desire of States to ensure that prescribed
conduct is subject to some level of jurisdiction in all
places. The modern view is that a vessel without
nationality is subject to the jurisdiction of all States,
although not all States agree as to the full extent of the
jurisdiction that can be asserted. Of course, it should
be remembered that persons found on board a vessel
without nationality will nevertheless have access to a
State of nationality based on their citizenship. Addi-
tionally, most States require domestic legislation to
support enforcement action in relation to such
vessels.

A vessel may be treated as one without nationality
when:

{a)  The master or person in charge of the vessel
fails, on the request of an authorized law enforcement
official, to make a valid claim of registry;

()  The claim of registty made by the master or
person in charge is denied by the State whase registry
is claimed; or

{¢)  The master or person in charge of the vessel
makes a claim of registry that is not affirmatively or
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unequivocally confirmed by that State, that is, the
claimed flag State is unable to confirm or deny the
verbal claim of registry by the master.

The right of visit includes the authority to board a
vessel in international waters where that vessel is not
flying a flag to indicate its claimed nationality. Often,
the vessel’s nationality may be readily and quickly con-
firmed by an inspection of vessel documents or by
consultation with the claimed flag State. Howewver, this
is not always the case. Sometimes a vessel may only
be able to produce an expired registration document;
this is not sufficient on its own to prove that the vessel
is without nationality, Small craft may not carry papers
at all. Thus the most secure basis for determining that
avessel has no nationality is a refutation of any claimed
nationality by the relevant flag State.

The interdicting State has very little follow-on juris-
diction or authority at its disposal once the flag State
has confirmed nationality. If, however, suspicion or
reasonable uncertainty as to nationality remains, the
interdicting State may remain on board the vessel
while inquiries continue. Some States also argue that
if they find a cargo of illicit drugs in an unflagged vessel
while conducting a boarding to verify its nationality,
they may seize and dispose of those drugs (see
chapter 7}.

UNCLOS alse permits one further type of vessel
to be defined as a vessel without nationality. Article 92
states that where a vessel sails under two or more ﬂags
and swaps them according to convenience, it may be
“assimilated to a ship without nationality”.

“Though flving a foreign flag or refusing to show ifs
flag, the ship is, in reality, of the same nationatity as the
fauthorized vessel]l.” These final grounds of authority
for the right of visit are quite narrow. In essence, this
authority to exercise the right of visit arises in the
following situation:

ARTICLE %2

Status of ships

1. Ships shall sail under the flag of one State only
and, save in exceptional cases expressly provided for
v internatienal tresties or in this Convention, shall
be subject to its exclusive jurisdiction on the high
seas. A ship may net change its flag during a voyage
ar while in a port of call, save in the case of a real
transfer of ownership ar change of registry.

2. A ship which sails under the flags of two or mare
States, using them according to convenience, may not
claim any of the nationalities in questian with respect
ta any other State, and may he assimilated to a ship
without nationality.

{a) An authorized vessel of State A encounters a
vessel in international waters that is flying the flag of
State B.

(k) However, based on information held by State
A, the maritime law enforcement agents reasonably
suspect that the vegsel flying a State B flag is actually
of State A nationality. They may suspect, for example,
that the vessel is flying a State B flag precisely to make
the State A authorized vessel believe that it has no
jurisdiction over that vessel and therefore cannot stop
and board the vessel,

{c) In this situation, the State A authorities may
board the vessel to determine whether it is truly a State
B vessel or in fact a State A vessel which is trying to

hide its actual nationality.

If the vessel turns out to be a State A vessel which
is trying to hide its true nationality, State A can then
take appropriate law enforcement action against that
vessel, as it is clearly within State A’ jurisdiction. If|
however, the vessel truly is a State B vessel, then arti-
cle 110{3) permits State B to request cornpensation

from State A on behalf of that vessel,

WHAT IS REQUIRED FOR MARITIME LAW ENFORCEMENT
CONDUCT TO BE CONSIDERED LAWFUL?

5.3 A “checklist” for validity

Three sets of factors are necessary for a maritime law
enforcement operation to be considered “valid”

overall:

{a) A wvalidly suspected breach, which requires
that:

(i) The subject matter of the breach is
one over which the coastal State (or
the flag State of the anthorized vessel)
may validly assert and enforce its
jurisdiction; and

(i)  The breach takes place in 2 valid loca-
tion, that is, an area in which that
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coastal State’s law (or that authorized
vessels flag State law) can be applied

in relation to that subject;

AND

(v
action, which requires that:
(i} The signalling, halting, boarding and

Permissible initial maritime law enforcement

arrest process utilized by the maritime
law enforcement agents is valid in
accordance with international law and
as incorporated into coastal State law;
and
(ii) Any use of force In the maritime law
enforcement operation is valid in that
it does not exceed the permitted levels
established in law (see section 5.7

AND
{¢) A valid jurisdictional framework, which

requires that all of these actions are carried out

A VALIDLY SUSPECTED BREACH

5.4 The subject matter of the breach
is one over which the coastal 5tate,
or the flag State of the authorized
vessel, may validly assert and
enfarce its jurisdiction

As noted earlier, maritime law enforcement action can
only be lawful if it relates to subject matter or an issue
which the coastal State is authorized under inter-
national law to regulate and enact laws about, Only if
the conduct with which the maritime law enforcement
agents concern themselves relates to one of the pow-
ers, obligations or vights that their State may validly
regulate at sea is it possible to suspect a “breach” of
that State’s law.

Furthermore, a breach of a relevant [aw cannot be
suspected if the coastal State, or the flag State of the
authorized vessel, has not in some way regulated that
matter in its own national legal system.

For example, if o coastal State has not claimed an
exclusive economic zone and has no fisheries laws
that extend beyond its territorial sea, then it would
be difficult for that coastal State to proclaim that a
foreign-flagged vessel was breaching a coastal State law
by fishing 100 nautical miles (nm) off the coast.

in accordance with the framework of laws that
suppart maritime law enforcement operations, most
particualarly:

(i) That only properly conferred (e
valid) investigation powers are used;
and

{(ii) That there is a valid general grant of

jurisdiction and authority to the mari-
time law enforcement agent exercising
those powers.

However, merely conforming with a checklist
does not ensure prosecutorial success. This ultimately
depends upon the quality of the investigation, the
availability of suthicient admissible and relevant
evidence to prove cach element of the specific charge,
and the absence of any justification, excuse or
defence which can negate or diminish the legal
responsibility of the accused person for the alleged
breach. Unfounded actions may alse raise issues
of compensation.

However, the way in which rights, obligations and
powers are manifested within the national system of
laws is a matter for each State. For some States, the
matter will need to be dealt with in a piece of statute
law; for other States, the legal arrangements may
already incorparate aspects of international law; includ-
ing rights, powers and obligations under the law of the
sea, without the need for additional specific laws or
legislative or judicial action.

5.5 The [suspected) breach takes
place in a valid location—that is,

an area in which that coastal State’s
law, or the authorized vessel's flag
State law, can be applied

A suspected breach can only authorize maritime law
enforcement action if it takes place {or has taken
place) in a maritime zone in which the coastal State,
or the flag State of the authorized vessel, has the power
to enact and enforce laws in relation to that conduct,

For example, in the diagram below:

(@) A breach of innocent passage by a foreign-
flagped vessel at the location of the red star would give
rise to coastal State maritime law enforcement powers
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because it is within the power of the ceastal State to
regulate that type of breach in its territorial sea. If,
lowever, that same breach occurred at the location of
the green oval, it would not give rise to maritime law
enforcement anthority for the coastal State because
innocent passage does not apply outside the territorial
gea and archipelagic waters, meaning that it cannot be
used as a basis for maritime law enforcement authority
in that zone;

(b} A breach in relation to a FISC matter at the
lecation of the green oval or the red star would give
rise to maritime law enforcement authority for the a
coastal State because the breach took place in the
contiguous zone, in which the coastal State may utilize
its “prevent” and “punish” powers in relation to FISC
matters. If, however, the alleged FISC violation were
to take place at the location of the brow triangle, then
this would not support a maritime law enforcement
operation because the coastal State would not have the
authority to enforce its FISC laws beyond the con-
tiguous zone unless it had properly commenced hot
pursuit while the vessel was within the contiguous
zone (see below);

{c) A breach of a coastal State fisheries Jaw at the
location of the brown triangle, the green oval or the red
star would give rise to maritime law erforcement
authority for the coastal State because hishing is a matter
the coastal State can regulate in its exclusive economic
zone {within which the brown triangle and green oval
are located) as well as its territorial sea (within which
the red star is located). However, the coastal State could
not genevally carry out fisheries enforcement at the
location of the grey diamond {except in the case of
“constructive presence”, which is described below)
because the coastal State does not generally have the
authority to enforce ity exclusive economic zone fishing
laws outside its own exclusive economic zone;

{d)  Finally, in the case of piracy, beth an author-
ized coastal State vessel and an authorized foreign flag
State vessel would have the power to carry out a mari-
time law enforcement operation at the location of the
grey diamond, the brown triangle or the green oval.
This is because piracy constitutes grounds for the right
of visit by any State’s authorized vessels, anywhere in
the oceans, as long as it is cutside any territorial sea
{and archipelagic waters):

(i) If the crew of one vessel boarded and
seized control over another vessel at
the location of the red star, only a
coastal State authorized vessel could

carry out maritime law enforcement in
relation te that incident. This is
because it occurred within that coastal
State’s territorial sea and therefore
does not qualify as “piracy” as defined
in UNCLOS. Rather, it is an offence
over which the coastal State can assert
its normal territorial criminal juris-
diction (eg. armed robbery, hostage-
taking or other such activities). In
general, an authorized vessel from =
foreign flag State would only be able to
deal with that crime with some form
of coastal State consent;

(i) Some States may also permit their
authorized vessels to intervene if they
encounter an act of armed robbery
against a vessel in another State’s terri-
torial sea when necessary to save lives;
however, such action could result in a
diplomatic protest by the coastal State;

(i) When a foreign-flapged vessel inter-
venes in another State’s territorial sea,
the crime remains within the joris-
dietion of the coastal State, and author-
ized vessels from other flag States must
be aware of the potential risks of
carrying out such an operation in the
absence of coastal State consent or
even in the face of a coastal State
refusal of consent.

Constructive presence. Tn relation to maritime law
enforcement in the exclusive economic zone, particu-
larly with regard €o fisheries, there is a widely held, but
not universally accepted, doctrine that allows the
coastal State to extend its maritime law enforcement
jurisdiction just beyond its exclusive econornic zone.
This doctrine arose from domestic law and practices
which involved the presence of a "“mother ship” just
outside the area over which the coastal State could
assert jurisdiction (generally the territorial sea) and
where that mother ship was unloading illicit or smug-
gled cargo onto smaller vessels, which then ferried the
goods to shore, Clearly, the most effective law enforce-
ment result was to a.pprehend the mother s]JJ'p as
opposed to the many smaller vessels. The two most
comimon situations are as follows:

{a) A fisheries “mother ship” operates just outside
a coastal State’s exclusive economic zone, in the high
seas, but serves as the storage and support ship for
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* TERRITORIAL SEA

associated fishing vessels which enter the exclusive

economic zone to fish illegally and then return to the
mothership to refuel, replenish supplies and unload
their catch; or

PERMISSIBLE INITIAL MARITIME

What actions are permissible if a
vessel refuses to stop? The right
of hot pursuit

Assume that an authorized vessel (or an aircraft or
unmanned aerial vehicle; for the sake of simplicity, this
Manual will focus on vessels) of a coastal State encoun-
ters suspicious conduct over which the coastal State
can assert and enforce its jurisdiction, and that the
suspicions conduct is taking place in a maritime zone
where that coastal State hay the right to assert and
enforce that jurisdiction. If these two preconditions
are fulfilled, the anthorized vessel may seek to stop and
beard that suspicious vessel in order to carry out fur-
ther investigations, What recourse does the coastal
State have if the vessel refuses to stop and proceeds
into the high seas?

In the situation described above, the right of hot
pursuit gives the authorized vessel the power to com-
mence and continue pursuit of the suspect vessel,

FIGURE 5.1

MARITIME LAW
ENFORCEMENT
AUTHORIZATIONS AND
MARITIME ZONES

() The fishing vessel, although it remains
outside the exclusive econemic zone, deploys fishing
apparatus inside the coastal State’s exclusive economic
zone.

LAW ENFORCEMENT ACTIONS

This right continnes outside the relevant maritime
zone (eg even after the suspect vessel has left the
coastal State’s exclusive economic zone) until the
point where the suspect vessel enters another
State’s territorial sea. If the authorized vessel manages
to halt and board the vessel before this point, it may
then continue its investigation of the wvessel and
may, if the suspicions are confirmed, then take the
vessel all the way back to a coastal State port for
further investigation.

In order for hat pursuit to be valid, four pre-
conditions must be met, It is important to keep
in mind that if hot pursuit results in a stop-and-
search operation that does not meet the requirements
for valid hot pursuit, then the wnwarranted delay
may give rise to a duty to compensate the pursved
vessel.

First, the hot pursuit must be validly commenced.
In order for this to be the case, the pursuit must meet
three requirements:
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{a) First, as noted previously, the vessel must be
engaged i, or suspected of, a breach of a valid coastal

State law that applies in that maritime zone; and

{b) Second, the suspect vessel must be located
within that patticular maritime zone when hot pursuit
is commenced, that is, when the initial signal for that
suspect vessel to stop and be boarded is made by the
authorized vessel. To satisfy this requirement, it is
essential that the coastal State be able to show that the
pursuing vessel made reasonable efforts to satisfy itself
as to the position of the delinquent vessel. As noted
above, the one exception to the requirement for the
vessels to be within the relevant zone is “constructive
presence”. The authorized vessel itself does not neces-
garily have to be in the relevant maritime zone; for
examyple, it might be outside the exclusive economic
zone but still close enough to the suspect vessel inside
the exclusive economic zone that the required signals

can be made; and

{c} Hot pursuit cannot commence unless and
until “a visual or auditory signal to stop has been given
[by the authorized vessel to the suspect vessel] at a
distance which enables it to be seen or heard by the
foreign [suspect] ship” (UNCLOS article 111{4)}.
This means that a loudhailer signal must be given at a
range within which it will be heard. It is not required
that the suspect vessel indicate that it has received or
understood the signal; indeed, the suspect vessel may
well ignore the signal or respond by turming away and
heading for the high seas.

Second, the pursuit must be carried out by an
authorized vessel. As noted previously, only properly
authorized vessels of the coastal State can conduct
maritime law enforcement and, therefore, commence
and engage in hot pursuit. Thus a private fishing vessel
flying the flag of the coastal State does not have the
power or authority ta engage in maritime law enforce-
ment on behalf of that coastal State, so it cannot
commence ot continue hot pursuit of a foreign-
flagged vessel which it finds illegally fishing in the
coastal State’s exclusive economic zone, Maritime law
enforcement authorizations can only be exercised by
properly authorized vessels and maritime law enforce-
ment agents. There is debate as to whether the pursuit
may include tracking via satellite and similar systems
that can also guarantee ongeing certainty as fo
identification and so on.

Third, the hot pursuit must be continuous once it
is commenced. If it is broken (e.g. because the pursu-
ing vessel has to respond to other orders from the

ARTICLE 111

Right of hot pursuit

1. The hot pursuit of a foreign ship may be under-
taken when the caompetent autharities of the coeastal
State have good reaszon to believe that the ship has
violated the laws and regulations of that State. Such
pursuait must be commenced when the foreign ship ar
one of its boats s within the internal waters, the
archipelagic waters, the territorial sea or the con-
tiguaus zone of the pursuing State, and may only be
continued outside the territarial sea or the contigunus
zone if the pursuit has not been interrupted. It is not
necessary that, at the time when the foreign ship
within the territorial sea or the contiguous zone
receives the order to stop, the ship giving the order
should likewise be within the territorial sea or the
contigucus zone, If the foreign ship is within a con-
tiguaus zone, as defined in article 33, the pursuit
may only be undertaken if there has been a violation
of the rights fer the protection of which tha zone
was established.

2. The right of hot pursuit shall apply mutatis rmutan-
dis to vioclations in the etclusive economic zone ar on
the continental shelf, including safety zones around
continental shelf installations, of the laws and regula-
tians of the coastal State applicable in accordance with
this Convention to the exclusive economic zone or the
continental shelf, including such safety zones.

3. The right of hot pursuit ceases as soan as the
ship pursued enters the territerial sea of its own
Stateor of a third State.

4. Hot pursuit is not deerned to have begun unless
the pursuing ship has satisfied itself by such practi-
cable means as may be available that the ship pursued
or ane of its boats or other ¢craft working as a team
and using the ship pursued as a mother ship is within
the limits of the territorial zea, or, as the case may
be, within the contiguous zone or the exclusive eco-
namic zone or above the continental shelf. The pursuit
may only be commenced after a visual or auditory
signal to stop has been given at a distance which
enables it ta be seen or heard by the fareign ship.

5. The right of hot pursuit may be exercised only
by warships or military aircraft, ar other ships or
aircraft clearly marked and identifiable as being on
government service and authorized to that effect.

8. Where a ship has been stopped or arrested out-
side the territorial sea in circumstances which da not
justify the exercise of the right of hot pursuit, it shall
be compensated for any loss or damage that may have
been thereby sustained.

coastal State anthorities or to a maritime search and
rescue situation), then the hot pursuit is ended and
cannot be recommenced.

However, the pursuing authorized vessel may hand
over the pursuit to another authorized vessel (or
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aireraft} of that same coastal State. For example, coastal
State A's authorized vessel X, which commenced the
hot pursuit but is running low on fuel, can hand over
the pursuit to coastal State A's authorized vessel Y so
that X can return to port. In this case, even though X
has handed over the pursuit to Y, the hot pursuit
remaing unbroken and thus remains valid. Some
States also assert that authorized vessel X could hand
over the pursuit to another flag State’s authorized
vessel as long as there is a coastal State maritime law
enforcement agent aboard the other flag State’s
authorized vessel.

Pursuit can still be continuous if the pursuing
vessel loses sight of the suspect vessel, as long as close
contact is mamtained. For example, if the suspect
vessel steams without lights at night in the hope of
evading the pursuing vessel, but the pursuing vessel
maintains radar contact with the suspect vessel, then
the pursuit is still continuous and valid.

Fourth, the hot pursuit ends as soon as the suspect
vessel enters the territorial sea of a State other than
the pursuing coastal State. Hot pursuit is terminated
when the suspect vessel enters the territorial sea of a
State other than the coastal State pursuing the suspect
vessel. This is becanse the suspect vessel has entered
the national waters of another State, and as such the
pursuing coastal State’s enforcemnent authority can no
longer be exercised.

The State whose national waters the suspect vessel
has now entered {State B) may give the original pursu-
ing State (Stare A} consent to enter State B's territotial
sea to continue the pursuit. However, this right is
based only on the consent of State B; it is not part of
the right of hot pursuit. Tf the pursuing State {s given
permission to enter another State’s territorial sea, it
would need to confirm with that State whether it also
has permission to board and arrest the suspect vessel
and then to remove it from the other State’s territedal
sea for further investigation and prosecution. The pur-
suing State would also need to confirm that its own
laws and courts would permic and accept an arrest car-
ried out in another State’s territory. Some bilateral
agreements have included provisions that address
pursuit and entry of this type.

5.7 Use of force

When carrying out maritime law enforcement opera-
tions, it may become necessary to use force in order
to stop and board the suspect vessel, to search and

detain the vessel and people on board the vessel, and

to seize items from the vessel. Howewver, it must
always be rememberec[ that maritime ]aw EI."IEOI'CE-
ment Is a policing operation, not a “wartime” opera-
tion. This means that the rules applicablc to the use
of force in armed conflict are not relevant, Instead,
the applicable rules on the use of force that apply
more generally to all policing are used, which means
that the level of force nsed must not exceed the
minimum reasonably necessary in the circumstances.
Excessive use of force cart reduce or negate the ability
to claim appropriate justifications such as velf-defence
or lawful authority. At this point, it is vital to reiterate
that this form of self-defence is completely separate
from and different to the concept of national self-
defence in accordance with article 51 of the Charter
of the United Nations.

In general, there are two related ways to think about
the use of force in maritime law enforcement: permis-
sible reasons for using force and the permissible level
of force.

Permissible reasons for using force, There are two sets
of reasons that may render the use of force by maritime

law enforcement agents permissible:

{a)  Self-defence: The use of force that is reasonable
and necessary in the circumstances of an attack or
imminent attack upon law enforcement officials or
others whom they have a right or obligation to protect
from such harm, so as to stop or deter that attack or
imminent attack. This is sometimes referred to as indi-
vidual self-defence and defence of others in order to
distinguish it from the right of national self-defence,
which is a very different and distinct legal concept.

{(b) Law enforcement purposes: Those purposes
which are authorized by a relevant law or regulation
of the authorizing State of the maritime law enforce-
ment agent and which permit the use of force in order
to accornplish the specified law enforcement task or
purpose. Examples of law enforcement purposes for
which the use of force is authorized often include:

(i) Stopping a suspect vessel;

{(ii) Boarding a suspect vessel;

(ii) Searching a suspect vessel, its cargo
and the people on board the vessel;

(iv) Restraining or detaining people on
board the vessel;

{v) Seizing cargo or other jtems found on
board the vessel (e.g. as evidence);

(vi) Cutting or destroying certain items
found on board or deployed from the
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vessel (eg nets which cannot be

[ecovered fU[ 50I1me reason];
(vii) Detaining the vessel;
(viii) Controlling the vessel so as to steam

or sail it to a port for further
investigation.

Permissible fevel of force. The concepts central to

assessing the permissible level of force are:

{a) Attack. Acts of viclence in which there is a
reasonable expectation that death or bodily harm
may oceur;

{b) Non-deadly force. Force not intended to or
likely to cause death or serious injury. In situations
where a person lacks a reasonably objective belief that
a threat poses an imminent danger of death or setious
bedily harm to that person or others, then the use of
force in self-defence is generally limited to non-deadly
force;

{c) Deadly force. Force intended to or likely to
cause death or serious injury, regardless of whether
death or serious imjury results. The use of deadly force
in self-defence is only available in situations where the
person has a reasonably objective belief that a threat
poses an imminent danger of death or serfious bodily
harm to that person or others.

In general, the use of deadly force in maritime law
enforcement operations is limited only to situations of
self-defenice, because the acts of stopping, searching
and detaining vessels and seizing cargo or items gener-
ally do not involve the threat of death or sericus injury
to the maritime law enforcement agent or others.
Because this threat is not present, the use of deadly
foree is not permitted. However, non-deadly force may
be used for:

{a) Alaw enforcement purpose; or

{b) A self-defence purpose where it is not neces-

sary and permissible to use deadly force.

For maritime law enforcement purposes, unless
self-defence situations apply, the use of force is gener-
ally limited to non-deadly force. Types of equipment
and techniques that can be used in the employment
of non-deadly force indude pepper spray, propeller
entraprnent devices, hre hoses and so on. However, it
is important to remember that even the use of non-
lethal or less-than-lethal devices and techniques can
create 1isk to life if used in certain situations. For
exarnple, using the stream of high-pressure water from

a fire hose to knock a person off a ship into the path
of another vessel could easily be a situation that creates
a clear risk to life.

Take the situation of a suspected illegal fishing ves-
gsel that has refused to stop after a maritime law
enforcement vessel has signalled it to do so and has
used warning shots ahead of the flecing vessel’s bow
to further sigrial it to stop. Assunie that the law appli-
cable to the maritime low enforcement agents allows
them to use direct fire as a further warning to the
fleeing vessel to stop.

When a [aw enforcement vessel uses force to com-
pel a suspect vessel to heave to for boarding, it must
take care to avoid cansing serious harm to, or the death
of, people in the vessel. This is because generally it is
anly permissible to use non-deadly force to stop a flee-
g suspect vessel; while nsing force to compel a vessel
to stop is permissible, there is generally no justification
for the use of deadly force in these instances. As a
result, if direct fire is used, it should be aimed at places
on the vessel where it is unlikely that people will be
present. It would in almost any situation be too
dangerous to aim at the bridge or steering area of the
vessel, as this is one place where there will almost
always be people present when the vessel is at sea.

The use of force would also need to be aimed
and applied so that it did not directly create a life-
threatening situation, For example, aiming to put a
hole in the hull, which could lead to sinking, or aiming
to ignite fuel drums on the deck would most likely be
considered to exceed the use of non-deadly force.
These uses of force would more probably be instances
of deadly force, because they would almost certainly
cause or be likely to cause death or serious injury.

Similarly, when a vessel is searched, the use of force
is generally limited to non-deadly force. For exanple,
if a maritime law enforcement agent is searching the
suspect vessel and finds a compartment that is
padlocked shut, it is reasonable to suspect that illegal
cargo or evidence of other illegal activity {e.g, illegally
caught fish) is hidden in the compartment behind that
door. If the crew members then refuse to unlock the
door, the maritime law enforcement agent may need
to wse force to open the door, for example by cutting
the padlocks or even breaking the door down. This is
non-deadly foree, It would not be permissible to use
dead[y fOICB to D}JED. the dDU[ because there is no
threat to life.

However, it is important to remember that if a
matitime law enforcement activity suddenly becomes
a situation where there is a threat to life, then the rules

63




ad

MARITME CHIME: & MARKUAL FOR CREIMINAL JUSHZZ FRATIHIT OMEHS

on the use of force in self-defence may apply. This is
because the situation has become one of self-defence;
it is not because deadly force has suddenly become
permissible for the original maritime law enforcement
purpose.

For example, assume that twoe members of a mari-
time law enforcement boarding team are searching a
part of a suspect vessel. One maritime law enforce-
ment agent is restraining a crew member who has tried
to stop another maritime law enforcement agent from
opening a door to search a compartment. Both activi-
ties—restraint and search—are for law enforcement
purposes, meaning that only non-deadly force is per-
mitted {e.g. using cutters to break the lock on the door

and using a wrist-lock or similar hold to restrain the
meooperative Crew 1nember}.

However, if the restrained crew member suddenly
breaks the restraint and pu]]s out a knife to attack the
maritime law enforcement agent who is working on
opening the door, then the use of force permissible
against that crew member may suddenly escalate to
deadly force if that is the only reasonable option avail-
able. This is not because the maritime law enforcement
agents are now permitted, because of the changed cir-
cunstances, to use deadly force for a law enforcement
purpose (such as restraint}. Instead, it is because the
situation has now changed to one of self-defence
because there is now an imminent threat to life.

Guidance table: Zone, issue, State source of authority to board/carry out
law enforcement action [but not against sovereign immune vessels]

Who can authorize

Zone Type of offence law enforcement action?
Internal waters 1. Criminal offences 1. Coastal State

2. Other regulatory offences 2. Coastal State

3. Some civil actions 3. Coastal State

4. Actions within warships or other 4. Flag State

authorized vessels

[generally 0-12 nm and inside vessel
archipelagic baselines]

Territorial sea/archipelagic waters 1. Criminal offences confined to the 1. Flag State

2. Criminal offences where the
conseguences extend ta the coastal
State/affect the peace, good order or
security of the coastal State

3. Matters governed by a mandatory
United Nations Security Council regime
under chapter ¥l of the Charter

2. Coastal State

3. Authorized State (i.e. third
State/boarding State)

tarritorial sea

Contiguous zone outside the 1. FISC matters

1. Coastal State

the outer limit of the territorial seal

(generally an additional 12 nm outside | 2- Other matters 2. Flag State
the territorial sea: 12-24 nm)

Exclusive econarmic zone outside the 1. Resource issues 1. Coastal State
tarritarial sea

(generally an additional 188 nm beyond | 2= Other 2. Flag State

[generally all waters beyond

High seasfinternational waters 1. Article 110 situations 1. Authorized State

territarial seas. from 12 nm outwards) | 2 Matters gaverned by & mandatory 2. Authorized State
United Nations Security Council regime
under chapter ¥l of the Charter

3. Other matters

3. Flag State
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5.8 Case studies on the use of
force for maritime law enforcement

The I'm Alone. The I'm Alone was a wooden Canadian
schooner, At the time of the incident, in 1929, it was
subject to a 1924 treaty that had been concluded
by the United States of America and the United
Kingdom of Great Britain and Northern Ireland, and
that covered Canadian vessels. The I'm Alone was
involved in smuggling alcohol into the United States
in breach of prohibition laws in place at the time. This
treaty incorporated a 3 nm territorial sea for the
United States and included provisions that meant
Canadian vessels were also subject to United States
jurisdiction in relation to customs issues out to “one
hour’s sailing distance” from the coast, that is, out to
about 12 nm.

United States maritime law enforcement agents
abeard two authorized United States vessels suspected
the I Alene of unleading alcohol onto smaller boats,
which then ferried that alcohol ashore in Louisiana.
United States maritime law enforcement agents
asserted that the unloading had taken place within the
customs enforcement zone within one hout’s sailing
distance of the coast. As a consequence, authorized
vessels pursued the I'm Alene to about 200 nm from
the coast and then fired inte her in a manner capable
of causing the vessel to sink. The I'm Alone sank and
one crew member died.

In accordance with the treaty, a joint United States—
United Kingdom inquiry was held. Tn terms of mari-
time law enforcement operations, the inguiry found
the following:

{a) The pursuit had been commenced in a valid
manner. The fact that the 'm Alone was outside the
3 nm territorial sea was not relevant because the key
fact was that the I'm Alone was within the customs
zone of one hour’s sailing distance. This meant that the
authorized vessels of the United States were lawfully
permitted to commence hot pursuit because the
I'm Alone was suspected of breaching a relevant law
that applied in that particular cone. Therefore, the
authorized vessels of the United States had the required
jurisdiction to enforce that law, in that zone and against
that vesgel. To that end, the authorized vessels could
indeed commence pursuit and continue it into the

high seas.

{b) The use of force, including the firing of weap-
ons into a fleeing suspect vessel, was a valid maritime
law enforcement power. However, the use of force in

a way that was intended to sink the suspect vessel was

not authorized fUI such law enforcemeut purposes.z’

The Red Crusader. This incident, which occurred in
1961, involved the pursuit of a Seottish trawler (Red
Crusader) suspected of fishing illegally inside a Faroe
Islands fishing zome, which a treaty between the United
Kingdom and Denmark {which had this authority in
relation to the Faroe Islands) had reserved for Faroese
fishing, In general, the zone from the Faroe Islands
basc]ines out to around 6 1M was for Farocse ﬁshing
only, and a zone from that 6 nm limit out to a 12 nm
limit was one in which both Faroese and British vessels
could fish,

On this occasion, the Danish authorized vessel
(Niels Ebbesen) had initially signalled to the trawler
from a position outside the inner 6 nm zone. The
trawler stopped; was boarded and was then ordered to
follow the Niels Ebbesen back to port for further inves-
tigation. However, after a time, the Red Crusader (with
two Dhanish sailors still on board as a steaming party)
turred and headed for Scotland. The Niels Ebbesen
pursued the vessel and, after warnings and warming
shots, fired direct shots inte the Red Crusader, Those
direct shots were aimed at the radar, mast and stem
{bow}. Ultimately, some United Kingdom warships
arrived on the scene and assisted the Nils Ebbesen in
recovering her two sailors. However, the Niels Ebbesen
was not able to place a new boarding party on the Red
Crusader, and the trawler then steamed back to port in
Scotland. The Nils Ebbeser followed, but did not enter
the territorial sea of the United Kingdom and was
eventually recalled.

As a consequence of the incident, a joint Danish-
British commission was established to inquire into the
matter. Not all of the findings of the commission have
been universally endorsed. However, in terms of mari-
time law enforcement operations, the relevant findings
and outcomes of that inquiry were as follows:

{a) The fact that the Niels Ebbesen had been out-
side the relevant zone when it fivst signalled the Red
Crusader did not affect the validity of the signalling,
stopping and boarding operation, nor did it afect the
validity of the subsequent hot pursuit into the high
seas when the Red Crusader turned and fled. The key
jurisdictional question was whether the suspect vessel
was inside the relevant zone. It did not matter whether

*Tor more detail on the Fwm Alone incdent, please refer to:
“Claim of the British Ship 'Fm Alore” v, United States™ {1935),
American Journal of International Law 29:2, pp. 326-331
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the authorized vessel was inside or gutside the relevant
ZONEe as loug as the requirements for hot pursuit (such
as signalling at a range where it could be seen/heard)

were observed.

{b) The use of warning shots and the subsequent
cscalation to the use of direct fire were valid uses of
force in maritime law enforcement.

{¢) However, when direct fire inte a suspect
vesse] is used, it must be preceded by express warnings
to that effect.

{d) Additionally, the use of direct fire must be
catefully managed so that there is no threat to life.”

The MV Saiga. This 1997 incident was brought before
the International Tribunal for the Law of the Sea (TTLOS).
It involved a tanker under the flag of St. Vincent and the
Grenadines, and providing fuel to fishing vessels in the
southern pact of the Guinean exclusive economic zone,
but well beyond 24 nm from the Guinean baselines {and
therefore well outside any valid contiguous zone claim).
(Guinea, however, daimed a 200 nm “customs zone” in
which it was an offence to provide fuel without paying
the claimed Guinean taxes and fees. Guinean authorized
vessels approached the MV Saign and engaged in divect
fire at the vessel, including at the bridge.

Upon boarding the vessel, maritime law enforcement
agents used further force and caused significant darmage.
Two MV Saiga crew members were injured during the
boarding. The MV Saiga was then taken back to a Guin-
ean pott, and the master and some of the crew were
prosecuted, conwvicted of customs-related offences and
imprisoned, and the vessel and cargo seized.

The matter was then brought before ITLOS, with
the flag State seeking the prompt release of the vessel

3For mere detail on the Red Crusader incident, please refer to
“Investigation of certain incidents affecting the British trasvler Red
Crusader: Report of 23 March 1962 of the Commission of Enquiry
established by the Government of the United Kingdom af Great
Britain and Northem Ireland and the Gevernment ot the Kingdom
of Denmark on 15 November 19617, Reports of International Arbitrat
Awards Vol XXIX, pp. 521-539,

and compensation. The Tribunal decided that the
vessel must be released and some compensation paid,
In terms of maritime law enforcernent operations, the
main relevant ﬁndings and outcomes of that case were

as follows:

{(a) The hot pursuit and boarding of MV Saiga
was not valid from the outset because the law that was
allegedly being enforced was not one that could be
validly enforced in that area. This is because the
enforcement of customs laws is only permitted if the
suspect vessel is in the contiguous zone (out to 24 nm)
or if it was in the contiguous zone when valid hot pur-
suit was commenced. There is nothing in the law of
the sea that permits a coastal State to enforce its
customs laws out to 200 nm from its baselines.

( b) The level of force used was not Permissible.
ThC permissiblc lE\’El OFFOI'CE for law enforcement Plll'-
poses is non-deadly force. Furthermore, the use of
force in maritime law enforcement is subject to the
requivement of minimum levels of force and can only
be escalated as circumstances require. This means that
the use of force must be used only after other, less
severe warning measures, such as warning shots, have
been tried and have failed. Additionally, when the use
of force becomes unavoidable, it must not go beyond
what is reasonable and necessary in the circumstances.
Finally, the use of force for law enforcement purposes
must be carried out in such a way as to ensure that life
is not endangered.

(¢} The requirements for hot pursnitin UNCLOS
article 111 are cumulative, meaning that all steps must
be carried out and all the requirements met for the hot
pursuit to be (and to remain) valid.*

*Tor more detail on the MV Saiga incident, please refer to:
The M/V “Saiga” (No. 2) Case (Saint Vincent and the Grenadines v,
Cruireea), Judgment (1 July 1999}, International Tribunal for the Law
of the Sea.
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A VALID JURISDICTIONAL FRAMEWORK

5.2 Investigation powers

A valid jurisdictional framework requires that enforce-
ment actions be carried out in accordance with the
laws that support maritime law enforcement opera-
tioms. A key aspect of ensuring 2 valid jurisdictional
framework is that maritime law enforcement agents
use only properly conferred investigation powers.

Maritime law enforcement is comparable to inves-
tigating a crime ashore in that law enforcement agents
may use only those investigation powers, processes
and procedures that are given to them by law. Where
law enforcement agents comply with the required pro-
tocols and processes, the evidence obtained as a result
is more likely to be admissible in the court that will
ultimately assess the case.

Just as police ashore must have specific authority
to collect evidence, interview witnesses or detain
suspects, maritime law enforcement agents must have
similar authorities for use at sea.

5.10 Valid jurisdiction
and authority

It is not sufficient merely to have laws that allow and
repulate the collection of evidence at sea, the detention
of suspects at sea or the many other necessary ele-
ments and aspects of actually enforcing law at sea, Tt
is also necessary to ensure that the particular maritime
law enforcement agents who will be required to use
those powers are specifically given the authority to do
so. In other words, there must be a valid general grant
of jurisdiction and authority to the maritime law
enforcement agents exercising those powers,

For example, assume that a State has a police pow-
ers law that sets out all of the investigatory powers and
processes to be used by the police. Assume that this
law is stated to apply to the State police”, and that the
law is stated to apply “within the territory of the State”,

If the maritime law enforcement agency for this
State is actually an organization separate from the State
police, such as the coastguard, then the fact that
the police powers law is specifically limited to the State
police may exclude the coastguard from access to
those powers. This may also be the case in a State
where maritime law enforcement is undertaken by
the navy,

A State’s maritime law enforcement agency must
be empowered to the same degree as its land-baged
counterparts. States must ensure that a specific law,
regulation, decree or other legal process specifically
grants the relevant maritime law enforcement agents
{eg. members of the coastguard) access to the powers
and auothorizations provided by the police powers
law, If this is not done in a valid manner, any
actions carried out by the maritime law enforcement
agents might be unlawful or carry less weight in a
prosecution, or any evidence they collect might be
ruled inadmissible,

Similarly, a State should ensure that its laws on
police powers permit the policing of conduct not just
in the land territory and national waters of the State,
but also over international waters where its substantive
law applies (e.g, the exclusive economic zone in respect
of fishing and the high seas in respect of piracy).
Without this authority, the State’s law enforcement
agents may be precluded from undertaking maritime
law enforcement actions beyond the 12 hm territorial
sea limit,

It is therefore important to confirm that maritime
law enforcement agents are appropriately authorized
to carry out the required policing tasks, However, it is
also vital that the authorizations for those policing
tasks are legally extended to cover maritime zones
beyvond the territorial sea for those offences and con-
duct over which the State may exercise jurisdiction in
international waters.







Chapter 6

The maritime crime




KEY POINTS

The United Nations Convention on the Law of the Sea [UNCLOS) contains the
internationally recognized scheme of definitions and autharizations in relation to
piracy, codifies the authorities necessary to repress this cmime and includes an
ohligation for all States ta cooperate in this activity.

The maritime crime of piracy also exists indepandently in custamary international law,
meaning that it applies to and empowers all States regardless of whether they have
ratificd UNCLOS.

The ways in which States incorporate the offence of piracy into their natianal
legislation vary widely. There is no single right way to incorporate this offence, and

it must be done within the broader context of national criminal or penal law in order
to be coherent with other aspects of that law. In States that require a further act of
domestication of international obligations, UNCLOS provisions on piracy are generally
incorporated by passing laws implementing arlicles 100 lo 107 of UNCLOS with
necessary modifications to suit the local situation. In States where this is not
necessary, the ratification of ar accession ta UNCLOS in the intarnational sphere
automatically makes UNCLOS part of their domestic law.

In maost situations, the key elements of the crime of piracy under international law

are that it is:
fal  Ary illegal act of viclence or detantion, or any act of depredation;
bl For privale ends;

el From a private ship against anather ship [which could be a non-private ship
such as a warshipl; and

fd} In international waters.




KEY TERMS

PIRATE SHIP (OR VESSELI: A ship intended by the persons in dominant contrel to be used
for the purpose of committing ene of the acts referred to in article 101 of UNCLGS. For the
purpases of this Manual, the broader term “vessel" will be used, as this term captures all
types of craft navigating at sea [according to the Convention on the International Regulations
for Preventing Collisions at Sea, 1972). However, each State may determine its own definition
of “ship” or “vessel” and so on in its domestic legislation.

AUTHORIZED VESSELS: Thase official State vessels, including warships, marine police vessels
and other specifically identified State vessels on non-commercial service, which are authorized
to engage in maritime law enforcement operations on behalf of their State.

INTERNATIONAL WATERS: Waters over which no State has sovereignty, although coastal
States and flag States may hold certain enforcement rights depending upon the activity and
location. In the context of piracy, international waters include the contiguous zone, the exclusive
ecenomic zone and the high seas.



72

MARITME CHIME: & MARKUAL FOR CREIMINAL JUSHZZ FRATIHIT OMEHS

INTRODUCTION

6.1 How is piracy addressed
in UNCLOS?

Piracy is one of the few maritime crimes that are spe-
cifically addressed in UNCLOS. In almost all respects,
the UNCLOS articles on piracy codify previcusly
agreed-upon treaty provisions and reflect customary
mternational law.

The UNCLOS piracy “scheme” is found primarily
in articles 100-107 and article 110. Article 101, which
is covered in more detail below, defines the maritime
crime of piracy. Although maritime piracy also applies
to aircraft, this Manual focuses primarily on vessels.

Article 100 reflects the high priority the inter-
national community places on cooperation in repress-
ing piracy. The use of the phrase “shall cooperate to
the fullest possible extent”, as opposed to a weaker
wording such as “should” or “may”, indicates an
obligation to cooperate and reflects the importance
of counter-piracy action and coordination for the
international rule of law and the security of the
seas so that they are available for use by all States
and vessels.

Along with article 110 (see chapter 5), articles 102-
107 of UNCLOS set out the definitions, powers and

UNITED NATIONS CONVENTION ON THE LAW OF THE SEA
ARTICLE 100
Duty to conoperate in the repression of piracy

All States shall cooperate to the fullest possible
extent in the repression of piracy on the high seas
or in any other place outside the jurisdiction aof
any State.
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authorizations associated with the general obligation
in article 100 and with the specific definition of the
maritime crime of piracy set out in article 101,

The essence of article 102 is that a sovereign
immune vessel, such as a warship or other authorized
maritime law enforcement vessel, by definition cannot
commit an act of piracy. This is important because
many maritime law enforcement acts undertaken b}r
such autherized vessels, such as warning shots, board-
ing, search and seizure, would, if carried out by a pri-
vate vessel (and not for the purpose of self-defence),
amount to ptracy. However, because a State-authorized
maritime law enforcement vessel is carcying out the
will of jts sovereign rathet than taking action for
private ends, it cannot be described as piratical, and
its acts cannot be defined as piracy. The one exception
to this rule is the situation codified in article 102, that
is, where the crew of such an authorized wessel has
mutinied and thereafter commits an act of piracy. If
this is the case, the vessel is no longer a proper
representative of its State and is then considered a “pri-
vate” vessel and thus capable of committing piracy.
Additionally, it must be remembered that if a private
vessel may lawfully claim that it was acting in self-
defence, its conduct is unlikely to amount to piracy.

ARTICLE 102

Piracy by a warship, government ship ar government
aircraft whose crew has mutinied

The acts qf piracy, as defined in article 107, committed
by a warship, government ship or government aircraft
whose crew has mutinied and taken control of the
ship or aircraft are assimilated toe acts committed by
a private ship or aireraft.
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Article 103 defines what is considered a pirate
vessel, This definition is linked to, but separate from,
article 101, which defines an act of “piracy”. The defini-
tion in article 103 describes the types of vessels
that are subject to articles 104-106, which is a sepa-
rate consideration from the conduct described in
article 101.

The following may be considered a pirate vessel:

{a) A vessel in which pirates travel w a place to
comumit an act of piracy or in which pirates travel from
a Plact: where they have committed an act of piracy;

and

{b) A vessel in which people are travelling, where
it is believed, on reasonable grounds, that the people
in that vessel intend to commit an act of piracy; and
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ARTICLE 103

Definition of a pirate ship or aircraft

Aship or aircraft is considered a pirate ship or aircraft
if it is intended by the persans in dominant control to
be used far the purpose ol committing one ol the acts
referred to in article 101. The same applies if the ship
or aircraft has Been used to commit any such act, 5o
lorg as it remains under the control of the persons
quilty of that act.

ARTICLE 104

Retention or loss of the nationality of a
pirate ship or aircraft

A shup or arrcraft may retain its nationality although
it has become a pirate ship or aircraft. The retentien
or loss of nationality is determined by the law of the
State from which such natignality was derived.

ARTICLE 105

Seizure of a pirate ship or aircraft

On the high seas. or in any other place outside the
jurisdiction of any State, every State may seize a
pirate ship or aircralt, or a ship or aircraft taken by
piracy and under the control of pirates, and arrest the
persons and seize the property on board. The courts
of the State which carried out the seizure may decide
upen the penalties to be imposed, and may also deter-
mine the action to be taken with regard to the ships,
aircraft or property, subject to the rights of third par-
ties acting in good faith.

ARTICLE 108

Liability for seizure without adeguate grounds

Where the seizure of a ship or aircraft on suspicion
of piracy has been effected without adequate greounds,
the State making the seizure shall be liable to the
State the nationality of which is possessed by the
ship or aircraft for any loss or damage caused by
the seizure.

L T T T e R T

{c) Any vessel which pirates have already taken
through an act of piracy and which they still contral,
generally by still being aboard that vessel. However,
oIce a piratcd Vessel is no longer u[ldcr the CDIltl'O] Of
pirates, it ceases to be a pirate-controlled vessel subject
to the right of visit under article 110.

Some important issues for maritime law enforce-
ment agents, prosecutors and judges to consider in

applying this definition include:

{a) Who can be treated as a “person in dominant
control” and what the indicators of this state of affairs arg;

{b) How the relevant jurisdiction deals with the
issue of "intent”/“intended”; and

{c) Factors that prove or disprove whether, at the
time of seizure by maritime law enforcement agents, a
pirated vessel was still under the dominant control of
those guilty of its initial pirating,

Article 104 states that it is a matter for flag States
to decide whether a pirate vessel bearing that States
flag loses that State’s nationality {and thus, in the nor-
mal course of events, that State’s protection), However,
in reality this provision neither assists nor hinders the
matitime law enforcement agents of any State in their
capacity to deal with the pirate vessel and the people
on board.

This is because, as article 105 makes clear, any State
may seize a pi[ate VESSEJ ﬂﬂd ca.[ry aut legal pI.'OCESSES
with respect to that vessel in international waters,
regardless of whether the law of the flag State of that
pirate vessel indicates that such vessels retain that
State’s nationality. Article 105 codifies the previously
noted rule from customary mternational law regarding
“oniversal jurisdiction” in relation to acts of piracy,
pirates and pirate vessels. Customary State practice has
also made it clear that third States, that is, States not
involved in the actual seizure of a pirate vessel at sea,
can be the prosecation venues for piracy.

Howevet, article 106 states that where any seizure
of a vessel on suspicion of it being a pirate vessel is
ultimately found to have been “without adequate
grounds”, the flag State of the seized vessel may be able
to claim compensation from the State of nationality of
the authorized vessel responsible for the seizure.

Articles 103-106 define what constitutes a pirate
vessel and describe the actions which may be taken in
relation to such vessels, in particular their liability to
seizure, Article 107, on the other hand, defines the
types of vessels that are permitted to take those seizure
actions as laid down in articdle 105. As noted
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ARTICLE 107

Ships and aircraft which are entitled tg seize on
account of piracy

A seizure on account of piracy may be carried out only
by warships or military aircraft, or other ships or
aircraft clearly marked and identifiable as being on
government service and autherized to that effect.

previously, only appropriately aathorized State
vessels—such as warships, coastguard cutters and
marine police vessels—have the authority to seize
pitate vessels. Authorized vessels are allowed to do so
using the right of visit under article 110.

Article 107 does not, however, preclude the deten-
tion of a pirate vessel by its intended victim in the
exercise of self-defence, pmvided that the pirate vessel
and those in it are handed over to an appropriate govern-
mental authority at the first available opportunity.

Along with article 110, articles 100- 107 set out the
specific powers and definitions related to piracy in
UNCLOS. However, as noted previously, these provi-
sions must be read alongside other, more general pro-
visions of UNCLOS, such as the cross-referral of many
“high seas” articles, including those addressing piracy,
back into the exclusive economic zone by way of
article 58(2).

Additionally, it must be remembered that UNCLOS
is not the sole source of international law that "creates”
the offence of piracy (eg. piracy is also an offence
under article 15 of the Geneva Convention on the
High Seas, 1958}, nor is UNCLOS the sole source of
international law regarding universal jurisdiction over
piracy; customary international law includes the same
rule. Piracy as a criminal offence subject to universal
jurisdiction, or concurrently to all national jurisdic-
tions, also exists in other customary and treaty-based
international law. However, it is generally accepted that
the definition of piracy provided in article 101 reflects
customary international law.

6.2 The elements of piracy as a
maritime crime under UNCLOS

The maritime crime of piracy is defined in article 101,

There are several aspects of this definition which
st be examined in detail in order to fully appreci-
ate both the required elements of the crime and the
scope of the offence. It is important to remember that
in the process of incorporating the offence into

domestic legislation, States may alter the scope or

ARTICLE 101
Definition of piracy
Firacy consists of any af the following acts:

fal any illegal acts of violence or detention, or
any act of depredation, cammitted for private ends by
the crew or the passengers of a private ship or a
private aireraft, and directed:

li] onthe high seas, against another ship or
aircraft, ar against persons ar property
on haard such ship or aircraft;

lii] against a ship, aircraft, persons or
property in a place outside the juris-
diction of any State;

b} any act of voluntary participation in the
operation of a ship or of an aircraft with knowledge
of facts making it a pirate ship or aircraft;

fef any act of inciting or of intentionally facilitating
an act described in subparagraph [af or (b

elements of piracy as defined in their national law.
Some examples can be found in the final section of
this chapter.

6.3 The “primary” offence

The “primary” offence described in article 101 is
contained in subparagraph (). This offence has a
series of key elements which must be met in
order for an offence to be considered piracy of
the article 101{a} type.

First, there must be an “illegal” act or acts “of

violence or detention, or any act of depredation”:

{a) Hiegal. This qualifier is important because it
reinforces that where an act of violence or detention
is for some reason lawful in accordance with the flag
State’s applicable law on either the alleged pirate vessel
or the alleged victim vessel, then it cannot be defined
as piratical:

(i) For example, assume two yachts meet
at sea, and a person from one yacht
{yacht A, of State A flag) approaches

the other yacht to ask for some water;

{(i1) Assume that the master of yacht B {of
State B flag) initially invites that person
on board, but then threatens her/him
with a knife;

(iii)  If the person from yacht A reacts with
force in self-defence—for example, by
hitting the knife wielder's arm and
breaking it—there has been an act

of violence;
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{(iv) However, this act of violence may not
ultimately be found to be an illegal act
of viclence because it was lawful in

SCl.{"-ClEfCl'lCC;

(v) In such circumstances, this act of vio-
lence would not necessarily amount to
an act of piracy because it was not

"illegal':

{b)  “Violence or detention, or any act of depre-
dation.” This part of the first element indicates that an
act of piracy may not necessarily invelve violence. The
term “violerice” is broad enough to cover any illegal
act of force, and thus it does not have to be of a
particular severity or result in & particular level of
physical injury or damage. The word “depredation”
covers plunder, robbery and damage:

(i) Por example, in a sitnation where the
crew do not resist and the pirates do
not resort to physical violence, but the
crew s nevertheless “detained” by
being locked in a compartment, the
first element of the article 101fa)

offence is still met;

(it}  Sirnilarly, if there is no violence or
detention, but the pirates simply come
aboard and take items from the vessel
(i.e. plunder as an act of depredation),
the requirements for the first element
of the article 101(a) offence may still
have been met;

(iii) However, this matter must of course
be interpreted in line with the mean-
ing which the relevant jurisdiction
attributes to these concepts.

Second, these acts must be "committed for private
ends by the crew or the passengers of a private ship
or a private aircraft” The key components of this
element are:

{a)  “Crew or the passengers of a private ship.” The
requirement set forth in this sub-element, in
support of the “two ship” aspect (see below),
is that the pirates must be peaple who are on
board or who have come from a private ship.

This means that:

(i) The crew/passengers from vessel A—
the pirate vessel—are the people com-
mitting the piratical acts against or
aboard the victim vessel B; and

(i) The pirate vessel—vessel A—is a
private (1101'1—State] vessel, collﬁrmiug
the article 102 rule that a State vessel
cannot be defined as a Pirate vessel
unless its crew has mutinied and
conunitted an act of piracy;

(i) It is also important to consider how
the term “ship” is defined in the rele-
vant domestic law or whether the term
is replaced with 2 broader term such as
“vessel”

{b)  "Committed for private ends.” This sub-element
is quite contentious. There are two views on the issue
of what constitutes “private ends™

(i) The most widely accepted view is that
the term “private ends” means any
ends that are not sanctioned or ordered
by a State. That is, vnless the act was
ordered by a State for a sovercign pur-
pose, it is considered to be for "private
ends” Thus, the simple theft or seizure
of a ship for ransom by a rebel or
political opposition group it order to
pressure a particular State to take a
particular course of action, for example,
is for private ends and thus considered
an act of piracy. Consequently, there
can only be State ends and private
ends under this approach; there are no
non-State “political ends” which are
not also private ends;

(ii) A minority view defines “private ends”
more narrowly as primarily motivated
by financial gain. In this view, indi-
viduals or members of a non-State
organization cannot commit piracy if
their actions are politically motivated
(e.g. environmental protest or over-

throwiug a government}.

To a large extent, the defimition of "private ends”
utilized in assessing any particular act in terms of its
liability to be charged as piracy will depend on the
manner in which the relevant national jurisdiction
where alleged pirates are prosecuted determines this
issue, It should be noted, however, that even if “po]_iti—
cal” private ends pursued by a non-State actor are not
considered “private ends” by a State for the purposes
of prosecuting piracy, such actions are proscribed
under the regime implemented in the Convention for
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the Suppression of Unlawful Acts against the Safety
of Maritime Navigation (SUA Convention) and
its protocols,

Third, the alleged piratical acts must take place “on
the high seas” ot in “a place outside the jurisdiction of
any State’,

{a) "High seas.” For the purposes of the arti-
cle 101{a) offence of piracy, the relevant acts must
take place in international waters. Although this
element requires that the conduct take place on the
high seas—which might be incorrectly read, in this
case, as outside the exclusive economic zones of all
States—it must be remembered that article S8(2)
specifically cross-refers articles 88-115 from the high
seas provisions of UNCLOS (Part VII) into the exclu-
sive economic zone regime (Fart V) in so far as they
do net contradict the resource-focused rights of
coastal States:

{(iy This means that the offence of piracy
under mternational Jaw takes place in
international waters, that is, in those
waters outside of internal waters, terri-
torial seas and archipelagic waters
{national waters);

(ii} Tt also means that acts of “piracy” that
take place within territorial seas, archi-
pelagic waters or internal waters are
not acts of piracy in accordance with
international law as encapsulated in
article 101 of UNCLOS. Acts that
would otherwise qualify as piracy but
that take place within such waters are
a matter for the coastal State and the
flag State to judge according to their
own legislation; they are not matters
of universal jurisdiction. Such con-
duct would be characterized, for
exa.mple, as armed robbery at sea, not
as piracy;

(b)  "Outside the jurisdiction of any State.” This pro-
vision could apply, for example, in the unlikely event
that a new island was just created by an upheaval of
earth in a massive earthquake and was not claimed by,
and thus not under the jurisdiction of, any State. If a
vesse] attacked another vessel within 12 nantical miles
(nm) of this new island, it would not be within any
State’s territorial sea or other territorial jurisdiction,
This is without prejudice to Antarctica, which is
covered by a separate legal regime established through
the Antarctic Treaty {1959).

Finally, the piratical act must be directed “against
another ship or aircraft, or against persons or property
on board such ship or aircraft” {article 101(z)(i) in
relation to piracy on the “high seas") or, as the case
may be, “against a ship, aireraft, persons or property in
a place outside the jurisdiction of any State” (arti-
cle 101(a){ii}). This is sometimes described as the
“two ship rule”,

This element of the offence of piracy requires that
twa vessels be involved: the pirate vessel and a victim
vessel. In sitwations that involve only one ship, for
example where passengers or crew within a vessel ille-
gally seize control of that vessel, the conduct is not
considered an act of piracy under article 101(a) of
UNCLOS. Such conduct is nevertheless likely to be
an offence under other law, for example the regime
established by the SUA Convention and its protocols,
However, of course, that Convention and its protocols
bind only those States that are parties to them.

At the same time, it is impertant to be very clear
about whether any particular act is definable as piracy
at international law in such a situation because, among
other reasons, piracy is subject to universal jurisdiction
as a matter of customary international law applicable
between all States. However, most offences are sub-
ject only to “prosecute or extradite” jurisdiction and
only between those States which have ratified the
relevant treaties.

6.4 The “voluntary participation”
or “operation” offence

Article 101(b) defines a second type of piracy offence,
one that does not uecessaril}r require the actual com-
mission of an article 101(a} piracy offence. This
offence focuses on presence in, and participation in the
running of, a vessel definable as a “pirate vessel” under
article 103.

People who are not directly involved in the com-
mission of illegal acts of violence or detention, or acts
Of deprec[ation may 3150 be lleld ].iable. Th.is is because
the criminal act of piracy also includes those who are
not actually directly involved in the illegal act of vio-
lence or detention, or in any act of depredation, but
who support the capacity of others to do so, such as
deckhands or cooks on board whao have joined the ship
knowing it is a pirate ship.

‘The article 101(k} offence involves “any act of
voluntary participation in the operation of a ship or of
an aircraft with knowledge of facts making it a pirate
ship or aircraft”. Several of the key elements of this
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offence can only be understood properly when read
in conjunction with relevant national laws and juris-
prudence defning related generic concepts in
criminal law.

For example, UNCLOS does not provide a specific
definition of “voluntary participation” in the context
of piracy, nor does it detail what acts constitute
“operation” of a vessel.

Similarly, any analysis of whether a person had
“knowledge of facts making [the vessel] a pirate ship”
will te a large extent depend upon the way in which
the relevant national criminal or penal law defines the
level of criminal responsibility most closely analogous
to “knowledge”

There ate various ways to prove voluntary participa-
tion in the operation of a pirate ship. Demonstrating
that the accused voluntarily participated in the opeta-
tion of a pirate ship may include evidence that the
suspect possessed knowledge:

{a) That it has been used to commit an act of
piracy and remains under the control of the persons
who committed those acts; or

{b) That it is intended by the person in dominant
control of it to be used for the purpose of committing
an act of piracy.

Thus, if the prosecution were to proceed on the
basis of article 101(b), it would be necessary to prove
not only that the ship had been used to commit any
of the acts referred to in article 101(a), but also that
the ship had remained under the control of the per-
gons wha had committed those acts when the accused
voluntatily participated in the operation of the ship.

Similarly, a ship that has been used by one group
of pirates for purposes of piracy and sold off to
another gIoup of pirates cannot be assimilated to a
pirate ship for the purposes of presecution based on
article 101 (&). However, if it can be proved that when
the accused veluntarily participated in the operation
of the ship, they had the requisite knowledge that the
person in dominant control of the ship intended to use
it for the purpose of committing an act of piracy, they
may be found liable.

Subject to national [aws, policies and procedures, it
is generally for the prosecution to prove that the
accused participated in the operation of the ship
voluntarily and with the requisite knowledge. It is
possible, for example, that if a vessel has already been
held te be a pirate ship, then it might only need to be
proven that the accused had knowledge of those facts
which made theit vessel a pirate ship. The key is that

the accused were aware of the nature of what they were
involved in and knew the purpose of their enterprise.
In order to convict a person of an offence on the
basis of article lﬂl(b), the elements referred to in
article 103 need to be established, as that article con-
tains the definition of a pirate ship. Thus the prose-
cution would generally be required to establish to the
requisite standard that each of the accused was:

{a) Involved in an act, severally or jointly, of;
f) Voluntary;

{t} Darticipation;

{d) Tn the operation of that ship; and

{2) That ship;

(i) had been used to comumit any illegal
act of violence or detention, or any act
of depredation, committed for private
ends by its crew or its passengers and
remained under the control of the
persons who committed those acts; or

(ii) it was intended by the person in domi-
nant control of that ship that it be used
for the purpose of committing any
illegal act of violence or detention, or
any act of depredation, committed for
private ends.

The words “act of voluntary participation” require
the participatory presence of each of the pirates
arrested on board a pirate ship. Tn some circumstances,
it will not be justified to prosecute all persons found
on board a pirate ship on the grounds that they are all
pirates. However, any act of participation by each of
the pirates, be it by way of firing or holding a gun,
jettisoning goods, manoeuvring the ship, teking care
of supplies or being on the lookout with binoculars,
for example, would suffice.

Similarly, if a person veluntarily participated in the
operation of the ship, but without knowledge that the
ship was (or was intended to be} used for the purpose
of conmitting acts of piracy, that person might not
necessarily be held liable. This is because if the person
voluntarily participated in the operation of a ship with
the intention of committing another illegal act, such
as smuggling arms, narcotics or contraband, then he
or she could not be made liable for an offence created
ot the basis of article 101 (b}, Thus there is a necessary
link between articles 101{&) and 103,

Tt is clear that it an authorized vessel encounters
a suspected pirate vessel in international waters,

T




78

MARITME CHIME: & MARKUAL FOR CREIMINAL JUSHZZ FRATIHIT OMEHS

article 105 is still applicable. This means that the
authorized vessel may still seize that vessel as a sus-
pected pirate vessel even though it has not actually
observed or found any other evidence of that vessel
committing an act of piracy under article 101(a}.

Similarly, the State of the authorized vessel may
also still exercise universal jurisdiction to take the
suspected pirates to the authorized vessels own, or
another, jorisdiction for prosecution for an arti-
cle 101(b) type of offence. However, the success of the
prosecution is likely to hinge, to a much greater extent,
on specific national criminal law definitions of legal
terms of art such as “voluntariness” and “knowledge”
than is necessarily the case for article 101{a) offences.

However, should an authorized vessel of State A
come across a vessel and people it reasonably sus-
pects of the article 101{b} piracy offence, but the
vessel and people are located in the territorial sea of
State B, then the authorized vessel of State A cannot
take action on the basis of an article 101¢%) offence—
nor, for that matter, on the basis of an article 101(a)
offence committed just prior to fleeing into State Bs
territorial sea,

The autherized vessel’s inability to take action is
not because a potential article 101(a) or article 101 (k)
offence can no longer be made out becaunse the suspect
vesse] is now inside State Bs territorial sea and this in
some way ends Liability for any acts of piracy previ-
ously committed. This is not the case. Instead, the
reason is that the authorized vessel of State A has no
maritime law enforcement jurisdiction inside State B's
territorial sea.

However, this situation would not, for example,
prohibit the authorized vessel of State A, remaiming
outside State B’s territorial sea so as not to offend the
regime of innocent passage, from shadowing the sus-
pected pirate vessel and then seizing it if it crossed
back into international waters.

Nor would this situation prohibit State A from dis-
cussing the sitnation with State B with a view to some
form of cooperative enforcement action against the
suspect vessel as mandated in article 100, For example,
State B may permit State A to enter State B's territorial
sea in order to seize the suspect vessel and then to
hand it over to State B authorities for prosecution.
Provided that both States have the relevant jurisdiction
and authorizations for these acts within their respec-
tive laws and State B has defined a relevant piracy
offence with which it can charge the suspected pirates
and their vessel, then universal jurisdiction would
support such a solution.

65 The “facilitation” offence

The final type of piracy offence in article 101 is "any
act of inciting or of intentionally facilitating an act
described in subparagraph {a) or (b)" (article 101(c)}.
In short, this offence relates to inciting or facilitating
an actual pirate attack and/or inciting or facilitating a
pirate vessel with pirates on board to go to sea with
the intention of seeking an opportanity to commit an
act of piracy.

As is the case in the article 101(5) offence, proof
of the elements of this offence is to a great extent sub-
ject to the specific national law used to define or deter-
mine concepts such as “incite” or “facilitate”. For
example, in the relevant national jurisdiction, the term
“facilitate” may be covered by other grounds of crimi-
nal responsibility such as “aid and abet”, “conspire”)
“incite” or “procure’

However, the atticle 101(c) affence also differs sig-
nificantly from the article 101(a} and {b) offences in
that a person committing an article 101 (¢) offence may
well be on shore rather than at sea with the pirate ves-
sel. For example, a pirate group “kingpin’, financier or
organizer may incite and/or facilitate the act of getting
a pirate vesse] and pirates out to sea without actually
going to sea herself/himself.

However, this does not mean that universal juris-
diction does not apply to article 101(c) offences. Cer-
tainly, the right to seize a person suspected of an article
101{c) piracy offence is still subject the same powers
and authorizations as article 101(a} and (5} offences
if that facilitator is physically located in international
waters at the relevant time.

However, if the suspected pirate facilitator is pliysi-
cally on shore or within national waters, then standard
rules on jurisdiction still apply.

This means that an authorized vessel of State A can-
not use the piracy law regime and nniversal jurisdiction
to enter the territory or national waters of State B with-
out consent in order to seive a suspect. Tn this situation,
State A must employ normally applicable law enforce-
ment channels and extradition processes with State B
in order to bring that suspect into State As custody.

At the same time, this does not mean that universal
jurisdiction has no role to play in relation to an arti-
cle 101{c) offence where the suspect cannot be appre-
hended in international waters. In this situation,
universal jurisdiction still attaches to the offence itself
This means that, should the suspect come into the
hands of State A through some other process, for
example if that suspect was seized while trying to enter
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State A or seized by State C on the basis of a warrant
from State A and then extradited to State A, then
State A could still prosecate the suspect for the
article 101(c) type offence.

Consequently, it is important to remember that
where universal jurisdiction is available, it allows any
State to prosecute an alleged perpetrator without the
requirement of a separate jurisdictional nexus (based
on territory, nationality, etc.). However, it is also
necessary to note that universal jurisdiction does not
allow one State to simply dispense with the territorial
jurisdiction of other States for the purpose of seizing
a suspect who is physically within the territorial
jurisdiction of another State at the relevant time.

6.6 How can piracy offences he
incorporated into national criminal
or penal law?

There is no set format or manner in which the article
101 piracy offences must be incorporated into national
law. It is vital that any such offence be coherent within
the general criminal or penal law scheme of the rele-
vant State so that the offence can be investigated, inter-
preted and applied readily by the law enforcement
agents and within the courts of that State.

The following examples illustrate different ways in
which piracy offences are (or were in the past) incor-
porated inte national criminal or penal law. However,
in considering these examples, two factors must be
borne in mind.

The first is that the most appropriate method of
incorporation, and any caveats or other conditions
placed around the offence, are always a mater for the
law-making and law-applying institutions of a particu-
lar State. In short, there is ne single correct way to
incorporate piracy offences into national law.

The second is that the incorporation of piracy
offences into national law may also require sorme ancil-
lary legi&lative reform. For example, [egislation that
specifically extends the jurisdiction of pelice and
courts to the high seas {or more generally to inter-
national waters if no exclusive economic zone jurisdic-
tion capable of covering piracy offences is in place)
will permit them to deal with piracy.

Similarly, it may be necessary to add definitions or
interpretive provisions to a State’s criminal or penal
law in order to facilitate the implementation of piracy
offences in national law. One exarmple might be to pro-

vide a definition of “pirate vessel” Another example

would be to allow for some interpretation around con-
cepts such as “presentment before a court without
undue delay”. Again, there is no single or universally
recognizcd tempIate for these ancillary amendments;
the requirements depend fundamentally upon the
structure and philosophy of each State’s own national
criminal or penal law scheme,

Example 1. Kenya

Prior to its amendment by the Merchant Shipping Act
of 2009, the Kenyan Penal Code incorporated the
offence of piracy as follows:

KENYA: PENAL CODE

69(1] Any person who, in territerial waters or upen
the high seas, commits any act of piracy jure gentium
& guilty of the offence of Piracy.

|Now repealed and replaced by piracy provisions in
the Merchant Shipping Act of 2009]

T

This form of incorporation of the piracy offence
relies upon courts independently examining relevant
international law (“piracy jure genmtimm’, or “piracy
under the law of nations”, ie. international law) in
order to determine the applicabi]ity/availabi]ity of
jurisdiction (in this case, universal jucisdiction), the
elements of the offence and any definitions otherwise
absent from Kenyan law that are required in order to
interpret the law related to the offence.

Tn 2009, this provision in the Pemal Code was
repealed and replaced by a new set of provisions on
piracy in the Merchant Shipping Act of 2009,

Kenya’s revised approach to incorporating a piracy
offence into national laws adopts a standard method

whereby specific condusct is:

{a) Identified and defined (in this case, piracy is
defined in the same terms as in article 101 of
UNCLQS); and then

{b) Criminalized and attributed a penal sanction.

The concurrent criminalization of “armed robbery
against ships”, which is defined in section 369(1) of
the Merchaot Shipping Act of 2009 in terms similar—
but not identical—to those used to defmme piracy,
notes that it is applicable in the Kenyan territorial sea
and other waters under Kenyas jurisdiction, and

assigny the same penalty.

bk
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KENYA. MERCHANT SHIPPING ACT [2009)

34901) .. “piracy” means—

{fa} any act of violence or detention, or any act of
depredation, committed for private ends by the crew
or the passengers of a private ship or a private
aircraft, and directed—

lil agsinst znother ship or aircraft, or
against persens or praperty on board
such ship or aircraft; or

liil againet a ship, aircraft, persons or
property in 3 place outside the juris-
diction of any State;

{b} any voluntary act of participation in the
vperation of & ship ar of an aireraft with knowledge
of facts making it a pirate ship or aircraft; or

fcf any act of inciting or of intentionally facilitat-
ing an act described in paragraph fa) or [Bf;

371, Any person who—
fa} commits any act of piracy;

{6} in territorial waters, commits any act of
armed robbery against chips shall be liable, upon
conviction, to imprisonment for Life.

Example 2. Australia

The incorporation of piracy-related offences inta
Australian law exhibits 2 munber of features. First, the
conduct which is incorporated entirely within the
definition of “piracy” in UNCLOS article 101 is
broken down into two separate offences: piracy
defined in terms reflective of, but not precisely the
same as in, UNCLOS article 101, and a separate
offence of operating a pirate-controlled ship.

A second aspect of this approach to incorporating
piracy offences nto national law—which can also be
found in Canada’s legislation (see below)—is to define
the piracy offence such that it also captures piracy-like
conduct within national waters under thet State's juris-
diction. In this case, the offence in national waters is
described as applicable in the Australian “coastal sed’,
which is defined as follows:

AUSTRALIA: CRIMES ACT (1914)

21 Interpretation
In this Part:

“eoastal sea of Australia® means: fal the territarial
sea of Australia: and b/ the sea on the landward side
of the territorial sea of Australia and not within the
limits of a State ar Territory: and includes airspace
over those seas.
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AUSTRALIA: CRIMES ACT 11914]
51 Interpretation
In thic Part:

“act of piracy” means an act of violence, detention or
depredation committed for private ends by the crew
or passengers of a private ship or aircraft and
directed:

{al if the act is done on the high seas or in the
coastal sea of Australia—against another ship ar air-
craft or against persons ar property on board anather
ship or aircraft; or

bt if the act is done in a place beyond the juris-
diction of any country—against a ship, aircraft, per-
5Qns Or property.

“pirate-controlled ship or aircraft™ means a private ship
or aircraft which is under the centrol of persons that:

{z! have used, are using or intend to use the ship
o aireraft in the cammizsaion of acts of piracy; or

{f have seized contral of the ship ar aircraft by
an act of piracy.

52 Piracy
A person must not perform an act of piracy.

Penalty: Imprisenment for life,

53 Operating a pirate-cantrolled ship or aircraft

[1] A person must not voluntarily participate in the
pperatian of a pirate-controlled ship or aireraft know-
ing that it is such a ship or aircraft.

Penalty: Imprisonment for 15 years.

[2] This section applies to acts performed on the high
ceas, in places beyand the jurisdiction of any country
or in Australia.

55 Written consent of Attorney-Gensral required

[1] A prosecution for an offence against this Part
requires the consent of the Attorney-Ganeral.

[2] Despite subsection (1):

{2 a2 person may be arreztad for an offence
referred to in subsection (1], and a warrant for such
an arrest may be issued and executed; and

{6 a8 person may be charged with such an
offence; and

{c] @ person so charged may be remanded in
custody or an bail;

but no further step in the proceedings referred to in
subsection {1) is to be taken until the Attorney-Gen-
eral’s consent has been given,

[3] Nathing in subsection |2] prevents the discharge
of the accused if proceedings are not continued within
2 reasonable time.
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A further element of the Australian approach to
incorporating the offence of piracy into national
law is the requirement of the Atiorney-General's
consent to pmcced with a prosecution related to
pitacy or to operating a pirate-controlled vessel. This
procedural caveat provides a “political” overlay in
certain gituations.

Example 3. Canada

Similar to the older approach used in the Kenyan Penal
Code, the Canadian Criminal Code also uses a refer-
ence to “the law of nations” {i.e. international law} in
order to define the offence of piracy and criminalizes
such conduct in the same provision by stating that it
is an offence.

The Canadian approacly, set out in section 74 of the
Criminal Code, provides that the offence of piracy as
defined by the law of nations can be committed both
inside and outside Canadian territorial jurisdiction.

This is one way of making piracy-like conduct
perpetrated within Canadian national waters an
offence without having to create a separate offence
for national waters. This formulation is not incon-
sistent with international law, as it is within the
prerogative of a coastal State to define and proscribe
piracy-like conduct within its national waters in
this way

Nothing in this formulation implies that Canada
could exercise jurisdiction over piracy in another
State’s national waters; it indicates only that Canada
can exercise jurisdiction over piracy in international
waters in line with “the law of nations” and thus uni-
versal jurisdiction, and in Canadian national waters in
line with Canadian territorial jurisdiction.

CANADA: CRIMINAL CODE (1985)

Piracy
Piracy by law aof nations
74 [11 Every one commits piracy who does any act

that, by the law of nations, 1s piracy.

Punishment

2] Every one who commits piracy while in or out of
Canada is quilty of an indictable offence and liable to
imprisonment far Life.

Piratical acts
75 Every one who, while in or out of Canada,
fal steals a Canadian ship,

{b! steals or without lawful authority throws
overboard, damages or destroys anything that is part
of the cargo, supplies ar fitkings in & Canadian shig,

fcf does or attempte ta do a mutinous act an a
Canadian ship, ar

Id! counsels a person to do anything mentioned
in paragraph fal, fb} or fcf, is guilty of an indictable
offence and liable to imprisonment for a term not
exceeding fourteen years.

Another notable aspect of the Canadian approach
to criminalization is that it creates a separate set of
offences (“piratical acts™} which specifically relate to
Canadian-flagged vessels. These acts are not definable
as piracy under the law of nations. For example, the
conduct in section 75(b)—"steals or without lawful
auth ority throws overboard, damagcs or dcstmys any-
thing that is part of the cargo, supplies or fittings in a
Canadian ship”—would not necessarily meet the
UNCLQS article 101{a} definition of piracy, as there
may not necessarily be two ships involved and the
location of the possible offence is not limited to

Canadian ships in international waters.

&1







Chapter 7

The maritime crime of

In narcotic drugs and
psychotropic substances




KEY POINTS

0 The United Nations Convention of the Law of the Sea (UNCLOS] places an ohligation
upon all States to cooperate in the suppraessicn of illicit traffic in narcotic drugs and
psychatropic substances hy sea larticle 108, A number of other multilateral treaties,
such as the United Nations Convention against ILlicit Traffic in Narcotic Urugs and
Psychotropic Substances of 1988 [1988 Convention), also contain provisions relating to
ithcit traffic in drugs by sea.

e No existing treaty oxpressly grants the authority to board a foreign-flagged vessel
suspecled of illicit trafficking of narcolic drugs and psychotropic substances on

walvrs scaward of the territerial sca of any Slate without flag State consenl

Partizs to the 19288 Convention are reguired to:
fal Criminalize drug tratficking (article 3];

fh]  Take measures to ensure that they have jurisdiction over their flag vessels in
druqg trafficking (article 4]; and

fe} Cooperate wilh olher parties lo suppress illicil traflic by sea [arlicle 17).

° Coastal States take different views as to their authority to stop and board, and take
enforcernent action against, a suspected druq trafficking vessel flagged by another
State witheut that State's consent while that vessel claims to be exercising the right of
innocent passaqe.

e There is alsc no consensus regarding the oxtent to which a coastal State may
“prevent” a breach of als FISC laws in its contiguous zone. Some coaslal Stales may
permil aclion by their maritime law enforcement agents Lo seize such drugs where it
is reasonably suspected thal the vessel's next porl of ¢all is wilhin that coastal Slate.




KEY TERMS

AUTHORIZED YESSELS: Those official State vessels, including warships, marine police vessels
and other specifically identified State vessels on non-commercial service, which are autherized
te engage in maritime law enforcerment operations on behalf of their State.

TERRITORIAL SEA: A belt of water which extends up to 12 nautical miles (nm) from the
baseline of a State and which is regarded as sovereign waters of that State.

ARCHIPELAGIC WATERS: Waters inside the baselines of an archipelagic State. Archipelagic
waters are sovereign waters,

INTERNATIONMAL WATERS: Waters over which no State has sovereignty, although coastal
States and flag States may hold certain enforcement rights depending upon the activity and
location. International waters include the cantigucus zone, the exclusive economic zone and
the high seas.

COMPETENT NATIONAL AUTHORITY: The position, agency or person designated under a
mechanism (e.g. the United Nations Convention against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances of 1988 or the Convention for the Suppression of Unlawful Acts against
the Safety of Maritime Navigation and its protocols] as the point of contact for facilitating
communication and cooperation between States parties with a view to effective implementation
of treaty obligations.
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7.1 How is illicit traffic in narcotic
drugs and psychotropic substances
by sea dealt with in UNCLOS?

UNCLOS requites cooperation in suppressing illicit
traffic in narcotic drugs and psychotropic substances.
For the purposes of this Manual, this will be referred
to in short form as “illicit teaffic in drugs by sea™

The requirement of cooperation laid down in
article 108, when combined with the near-universal
acceptance of the 1988 Convention, signals that States
consider countering illicit traffic in drugs by sea to be

a matter of significant concermn,

UNITED NATIONS CONYENTION ON THE LAW OF THE SEA
ARTICLE 108

licit traffic in narcetic drugs or
psychotropic substances

1. ALl States shall copperate in the suppression of
iLlicit traffic in narcotic drugs and psychotrapic sub-
stances engaged in by ships an the high seas contrary
to international conventions.

2. Any State which has reasonable greunds for
believing that a ship flying its flag is engaged in illicit
traffic in nareatic drugs ar psychotropic substances
may request the rcooperation of other States to
suppress such traffic,

7.2 The 1988 Convention and the
suppression of illicit traffic in
narcotic drugs and psychotropic
substances by sea

Article 17 of the United Nations Convention against
[licit Traffic in Narcotic Drugs and Psychotropic
Substances of 1988 provides States with express guid-
ance regarding the implementation of article 108 of
UNCLOS. The preambular language to the 1988

Convention has continued resonance today:

“Recagnizing that eradication of illicit traffic is a
collective responsibility of all States and that, to
that end, coordinated action within the framework
of international cooperation is necessary,

s

Recognizing also the importance of strengthening
and enhancing effective legal means for international
cooperation in criminal matters for suppressing the

international criminal activities of illicit trafhic,

»

UNITED HATIONS CONVENTION AGAINST ILLICIT TRAFFIC
IN NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES
OF 1788

ARTICLE 17

Ilticit Traffic by Sea

1. The Parties shall cooperate to the fullest extent
possible to suppress illicit traffic by sea, in conformity
with the international law of the sea.

2. A Party which has reasonable grounds to suspect
that a vessel flying its flag or not displaying a flag or
marks of registry is engaged in illicit traffic may
request the assistance of other Parties in suppressing
its use for that purpose. The Parties so requested shall
render such assistance within the means available
to them.

3. A Party which has reasonable grounds (o suspect
that a vessel exercising freedom of navigation in
acrordance with internatianal law, and flying the flag
or displaying marks of reqistry of another Party is
engaged in illicit traffic may so netify the flag State,
request confirmation of registry and, if confirmed,
request authprization frgm the flag State to take
appropriate measures in regard to that vesszel

4. Inm accordance with paragraph 3 or in accordance
with treaties in force between thern orin accardance
with any agreement or arrangement otherwise
reached between those Parties, the flag State may
authorize the requesting State to, inter alia:

faf Board the vessel;
fb} Search the vessel

fel If evidence of invalverment in illicit traffic is
faund, take appropriate action with respect to the
vessel, persons and cargd on board.

5. Where action is taken pursuant to this article, the
Parties concerned shall take due account of the need
not to endanger the safety af life at sea, the secunity
of the vessel and the cargo or to prejudice the com-
mercial and legal interests of the flag State or any
other interested State.

4. The flag State may, cansistent with its obligations
in paragraph 1 of this article, subject its authorization
to conditions 1o be mutually agreed between it and
the requesting Party, including conditions relating to
responsibility.

7. For the purposes of paragraphs 3 and 4 of this
article, a Party shall respond expeditiously to a
request from another Party to determine whether a
vessel that is flying its flag is entitled to da ao, and
to reguesis for authorization made pursuant Lo
paragraph 3. At the time of becoming a Party to this
Carventien, sach Party shall designate an authority
or, when necessary, authorities to receive and
respond to such requests. Such designation shall be
notified through the Secretary-General to all other
Parties within one month of the designation.
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8. A Party which has taken any action in accordance
with this article shall promptly inform the flag State
concerned of the results of that action.

9. The Parties shall consider entering into bilateral
or regianal agreerments or arrangements to carry oul,
or ta enhance the effectiveness of, the provisions of
this article.

10. Action pursuant to paragraph & of this article
shall be carried out only by warships or military
aircraft, or other ships ar aircraft clearly marked and
identifiable as being on governmegnt service and
authorized to that effect.

11, Any action taken in accardance with this article
shall take due account of the need not to interfere
with or affect the rights and obligations and the axer-
cise of jurisdiction of coastal States in accardance
with the international law of the sea.

The combined effect of article 108 of UNCLOS
and article 17 of the 1988 Convention is that in the
absence of flag State consent, a pre-existing flag State
authotity or a chapter VII mandate from the United
Nations Security Council (see chapter S}, the situation

is as follows:
{a) An authorized vessel of a coastal State,
{b) Which approaches,
{c} In international waters,
{d) A vessel flagged to a different State,

fe)  On the suspicion that this vessel is involved
in trafﬁcking illicit drugs b}r sea,

{f) Must first ask that flag State for permission to
board before undertaking further enforcement actian,

{g) ©Or await the suspect vessels entry into
national waters of the coastal State (o, if such author-
ity is claimed b}r the coastal State, the centiguous
zone) prior to taking enforcement action on the basis
of that coastal State’s own territorial jurisdiction.

The 1988 Convention also contains more generally
applicable provisions an drug trafficking matters, such
as provisions on conduct to be criminalized (article 3},
mutual legal assistance (article 7) and international
cooperation and assistance for transit States (arti-
cle 10). These provistons do not refer divectly to illicit
traffic in drugs by sea, but they do apply to such con-
duct as a subset of the general subject matter covered
by the scope of the Convention.

Article 4, which describes the jurisdiction that
States parties are to establish over the offences set out
in the 1988 Convention, is a key component of the
regime established by the Convention.

UNITED HATIONS CONVENTION AGAINST ILLICIT TRAFFIC
IN NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES
OF 1988

ARTICLE 4

Jurisdiction
1. Each Parly:

fa} Shall take such measures as may be neces-
sary to establish its jurisdiction over the offences it
has established in accordance with article 3, para-
graph 1, when:

(il The offence is committed in its territony;

[il The offence is committed on board a
vessel flying its flag or an aircraft which
is registered under its laws at the time
the affence 15 carmmitted;

{6} May take such measures as maybe neceszary
to establish its jurisdiction over the offencas it has
established in accordance with article 3, paragraph 1,
when:

il The offence is committed by one of its
natiarals or by a person whe has his
hahitual residence in its territory;

il The offence is committed on board a
vessel reoncerning which that Party
has been authorized to take appropriate
achion pursuant te article 17, pro-
vided that such jurisdiction shall be
exercised only on the basis of agree-
ments or arrangements referred to in
paragraphs 4 and 7 of that article;

[iiil  The offence is one of those estahlished
in aceordance with article 3, paragraph 1,
subparagraph fcf liv), and is committed
autside its territary with a view to the
commission, within its territory, of an
offence establiched in accordance with
article 3, paragraph 1.

2. Each Party:

{a} Shall also take such measures as may be
necessary tn establish its jurisdiction aver the offences
it has established in accordance with article 3, para-
graph 1, when the alleged offender is present in its
territory and it does not extradite him to another Party
on the ground:

il That the offance has been committed in
its territory or on board a vessel flying
its flag ar an aircraft which was regis-
tered under its law at the time the
offence was committed; or

(il That the offence has been cammitted by
one of its natienals;

b May also take such measures as may be
necessary to establish its jurisdiction over the offences
it has establizhed in accordance with article 3, para-
graph 1, when the alleged offender is present in its
territory and it does not extradite him to another Party.

3. This Convention does not exclude the exercise of
army criminal jurisdiction established by a Party in
acrordance with its domestic law.

B R T N e N R N T T
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The 1988 Convention contains a number of impor-
tant definitions which define its scope and which are
also useful to national jurisdictions in defining the
sCope of narcotic substance prohibitions in their own

national laws,

UNITED NATIONS CONVENTION AGAINST ILLICIT TRAFFIC
IN NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES
aF 1938

ARTICLE 1

Definitions

{n} "Narcotic drug”’ means any of the sub-
stances, natural or synthetic, in Schedules | and |l
of the Single Convention on Narcetic Drugs, 1941,
and that Convention as amended by the 1972 Proto-
cal Amending the Single Conventian on Narcotic
Drugs, 1961;

{o} "Proceeds” means any property derived fram
or obtained, directly or indirectly, through the com-
mission of an offence established in accordance with
article 3, paragraph 1

{rl “Psychotrapic substance” means any sub-
stance, natural or synthetie, or any natural material in
Schedules I, 1, 1l and I¥ of the Conwention on
Psychotropic Substances, 1971...

Finally, the United Nations Convention against
llicit Traffic in Narcotic Drugs and Psychotropic
Substances of 1988 requires each State party to
designate a competent national authority, which is a
key element in the effective implementation of
treaty obligations and handles any issues that may
arise, including:

{a) Extradition;
{b) Mutual legal assistance;
{t) Confirmation of registry;

{d) Authorization for stop, hoard and search
operations; and

{¢) Requests for waivers of jurisdiction or
resporises to waiver requests,

Best practices for competent national authorities
include:

{a) 24/7 availability, including back-up support
where necessary;

UNITED HATIONS CONVENTION AGAINST ILLICIT TRAFFIC
IN NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES
OF 1788

ARTICLE 7

Mutual Legal Assistance

4. Partigs shall designate an authority, or when
necassary authorities, which shall have the responsi-
bility and power to execute requests for mutual legal
assistance or o transmit them o the competent
authorities for execution. The autharity or the authon-
ties designated far this purpose shall be notified to
the Secretary-General. ..

(b) Awareness of contact infarmation for govern-
ment officials who may need to be involved in

pracessing or responding to requests;

{c) Ability to notify government officials of a
request expeditionsly;

(d} Ability to communicate decisions on behalf
of the government expeditiously, including the ability

to conflrm vessel registry expeditiously; and

{e) Ensuring the existence of a framework that
supports national-level decision-making, where neces-
sary, including the conduct of 1‘egular exerciscs to

prove and test the system.

7.3 Other multilateral instruments
with a direct hearing on cooperation
in suppressing illicit traffic in drugs
hy sea

Another important multilateral treaty relevant to illicit
traffic in drugs by sea is the United Nations Conven-
tion against Transnational Organized Crime and the
Protocols thereto (2000).

The Organized Crime Convention containg provi-
gions on 2 number of vital international ¢riminal coop-
eration matters, including law enforcement cooperation,
extradition, mutual legal assistance, money-laundering
and dealing with the proceeds of crime.

This Convention is relevant to suppressing illicit
traffic in drugs by sea because the scope of its subject
matter specifically includes drug smuggling offences,
provisions dealing with proceeds and assets of crime
that may be drug-related, and involvement in criminal
structures that are engaged in illicit drug trafficking,
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UNITED NATIONS COMYENTION AGAINST TRANSHATIONAL
ORGANIZED CRIME AND THE PROTOCOLS THERETO [2000]

ARTICLE 2

Use of terms
For the purposes of this Convention:

la) "Organized criminal group™ shall mean a
structurad group of three or mare persons, existing
for a period of time and acting in concert with the aim
of committing one ar more serious crimes or offences
established in accordance with this Convention, in
order to obtain, directly or indirectly, a financial ar
other rmaterial benefit;

fb} “Serious crime” shall mean conduct consti-
tuting an offence punishable by a maximum depri-
vation of liberty of at least four years or a more
serigus penalty;

fe] “Praceeds of erime” shall mean any property
derived from or cbtained, directly or indirectly, thraugh
the commission of an offence;

Additionally, a number of regional or bilateral
treaties—either specifically or more generally—address
cooperation to suppiess the illicit traffic in drugs by sea.
These arrangements can be categorized as follows:

{a) Regional breaties addressing illicit traffic in

drugs by sea;

{6) Regional treaties that deal with more general
or associated issues but contain obligations, processes
or mechanisms that can be utilized in suppressing

illicit traffic in drugs by sea;

{c} Bilateral treaties specifically dealing with the
implementation of obligations in relation to illicit traf-
fic in drugs by sea between two States; and

{d) Bilateral treaties that addvess more general or
associated issues but cantain obligations, processes or
mechanisms that can be utilized in cooperation for the

purpose of sappressing illicit trafhe in drugs by sea.

Specifically focused regional treaties: One example of
a regional treaty that specifically addresscs illicit trafhic
in drugs by sea is the Agreement on Illicit Traffic by
Sea, implementing Article 17 of the United Nations
Convention against [licit Traffic in Narcotic Drugs
and Psychotropic Substances adopted by the Council
of Europe in 19935, This regional treaty deals with
matters such as jurisdiction, authorization processes,
enforcement measures and damages. Of particular
interest is the specific provision relating to regional

COUNCIL OF EUROPE: AGREEMENT ON ILLICIT TRAFFIC
BY SEA, IMPLEMENTING ARTICLE 17 OF THE UNITED
NATIONS CONVENTION AGAINST ILLICIT TRAFFIC IN
NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES (1995)

ARTICLE 5

Vessels without nationality

1. A Party which has reasonable grounds to suspect
that a vessel without nationality, or assimilated to a
vessel without natignality under international law, is
engaged in or being used for the commission of a
relevant offence, shall inform such other Parties as
appear most closely affected and may request the
assistance of any such Party in suppressing its use
for that purpose. The Party so requested shall render
such assistance within the means available to it

2. Where a Party, having received information in
aceordance with paragraph 1, takes action it shall be
for that Party to determine what actions are appro-
priate and 1o exercise its jurisdiction over any relevant
offences which may have been committed by any
persons an board the vessel.

3. Any Party which has taken achion under this article
shall communicate as soon as possible to the Party
which has provided infermation, or made a request far
assistance, the results of any action taken in respect
of the vessel and any persons on beard.

T

and national arrangements for dealing with a vessel
that is suspected of being engaged in illicit trafhic in
drugs by sea and is also without nationality.

This article contemplates that a State party to the
Agreement may assert jurisdiction over a vessel without
nationality that is suspected of involvement in illicit
drug traflicking by sea if such action is authorized in
that State party’s national law. That State may do so

where the suspect vessel is apprehended within either:
{u) International waters; or

{b) The national waters of the State party to the
treaty asserting this jurisdiction; or

{¢} The national waters of another State party to
the treaty, where that State has asked the prosecuting
State to assist by apprehending the suspect vessel with
a view to the apprehending State then exercising its

own jurisdiction over the vessel and crew.

More general regional treaties with implications for
the suppression of ilhicit fraffic in drugs by sea: An
example of a more general regional treaty that does
not speci_ﬁca]ly address illicit traffic in dmgs b}r sea but
can nevertheless be utilized in that particular context
is the African Union Convention on Preventing and
Combating Corruption (2003).
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AFRICAN UNION CONVENTION ON PREVENTING AND
COMBATING CORRUPTION (2003

ARTICLE 4

Scape of Application

1. This Convention is applicable tg the following acts
ot corruption and related offences:

fe] any act or omission in the discharge of his or
her duties by a public official or any other persan for
the purpese of illicitly obtaining henefits for himself
or herself or for @ third party;

ARTICLE 13

Jurisdiction

1. Each State Party has jurisdiction over acts of
corruption and related offences when:

fa} the breach is committed wholly or partially
inside its territory;

fb! the offence is committed by one of its natio-
nals outside its territory or by a parson who resides
in its territory; and

fe] the alleged criminal is present in its territory
and it does not extradite such person to another
country;

{d} when the offence, although cormmitted out-
side its jurisdichion, affects, in the view of the State
concerned, its wital interests ar the deleterious or
harmful cansequences or effects of such offences
impact on the State Party.

This regional treaty does not deal specifically with
illicit traffic in drugs by sea. However, in a situation
where no gpecific offence in relation to illicit traffic in
drugs by sea exists within a particular State juris-
diction, an offence under this treaty may nevertheless
still be chargeable.

For example, conduct involving an official of the
shipping registry of a State that is party to this
corruption-focused Convention (and that has incorpe-
rated these corruption offences into its national law)
might still be subject to prosecution for an offence
related to accepting a private benefit for the registra-
tion of a vessel involved in illicit traffic in drugs by sea.

Bilatcral treaties specificalty dealing with the impfe-
mentation of obligations in relation to illicit traffic in
drugs by sea: An example of a bilateral instrument
which specifically deals with cooperation and coordi-
natipn in suppressing illicit traffic in drugs by sea is
the Agreement between the Government of the
United States of America and the Government of

Barbados Concerning Cooperation in Suppressing
Ilicit Maritime Drug Trafficking (1997).

This instrument dehnes terms and addresses
coardination, training, arrangements, registration veri-
fication procedures and jurisdiction over detained
vessels. The Agreement also addresses operational
issues in maritime law enforcement, such ag the pur-
suit of a suspect vessel into the other party’s national
waters and the use of force.

Y I e R L L O T

AGREEMENT BETWEEN THE GOVERNMENT OF THE
UWITED STATES OF AMERICA AND THE GOYERNMENT QF
BARBADQS CONCERNING COOPERATION IN SUPPRESSING
ILLICIT MARITIME DRUG TRAFFICKING (1997)

ARTICLE &
Pursuit and Entry

1. Subject to paragraph 3. where a suspect vessel
or aircraft located seaward of the terntarial sea of
any State is pursued by a3 law enforcement vessel,
the suspect vessel or aircraft may be lollowed by that
law enforcement vessel into the territorial sea of
either Party.

2. Subject to paragraph 3, where a suspect vessel or
aircraft is located within ar over the territorial sea of
one Party, and no law enforcement official of that Party
is embarked on a law enforcement vessel, and having
ascertained fram the law enforcement suthonties of
that Party that no law enforcement vessel of thal Party
is immediately available to investigate, a law enforce-
ment vessel of the other Party may enter the territo-
rial sea of the first Party in order to mamtain contact
with the suspect vessel or aircraft and to keep it under
surveillance until the law enforcement officials of the
first Party take control of the situation.

3. The Party canducting the pursuit or entry shall
inform the law enforcement authorities of the other
Party of the circumstances of the situation and
request appropriate instructions. Pending the receipt
of instructions or the arrival of the law enforcement
officials of the sther Party, the law enforcement ves-
sel may order or signal the suspect vessel to stop in
the territorial sea of the other Party. The Party con-
ducting the pursuit er entry shall keep the other Party
cantinuously infarmed af the situation and the law
enforcement vessel shall render only such further
assistance as is directed by the law enforcement
officials of the other Party.

4. It directed by the law enforcement officials af the
other Party, the law enforcement vessel may escort
the suspect vessel to a specified location for delivery
to the law enforcement officials of the other Party.

5. The provisions of Article 13, and in particular
paragraph & thereof, apply o any use of force under
this Article, mutatis mutandis, including enforce-
ment of any order or signal under paragraph 3 of
this Article.
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ARTICLE 13

Use of Force

1. Any use of force by a Party pursuant to this
Aqreement shall be in strict agccordance with applica-
ble laws and procedures of the Parties and shall in
all cases be the minimum reasonably necessary
under the circurmstances.

2. Any use of force by a Party within Barbados ar
United States waters pursuant to this Agreement
shall be in strict acrordance with the laws and pro-
cedures of the Party within whose waters the force is
used.

3. Autherisations ta stop, board, search and detain
vessels and persons on board include the authority to
use force in accordance with this Article.

4. When conducting boarding and searches in
accordance with this Agreement, law enforcement
officials shall avaid the use of force in any way, includ-
ing the use of firearms, except in the exercise of the
right of self-defence, and in the following cases:

{a] to compel the suspert vessel to stop when
the vessel has ignored the respective Party’s standard
warnings to stop; and

{B] ta maintain order on board the suspect vessel
during the hboarding and search or the periad of
detention, when the crew or persons on board resistk,
impede the boarding and search or try o destroy the
vessel ar evidence of the illicit traffic, or when the
vessel atternpts to flee during the boarding and
gearch or the period of datantion.

5. Authorised law enfercement officials shall dis-
charge their firearms only when it is not posaible to
apply less axtrems measuras.

4. In all cases when the discharge of firearms is
required, it shall be necessary to have the previous
autharisation af the flag or coastal State except whan
warning shots are required as a signal for a vessel to
stop. or in the exercise of the right of self-defence.

7. Mothing in this Agreement shall impair the exer-
cise of the inherent right of self-defence by the law
enforcement or other officials of the Parties.

Agreements designed to implement specific
arrangements between two States can often be more
detailed and precise than is generally the case with
broad multilateral treaties such as UNCLOS and the
1988 Convention. As a result, such bilateral agree-
ments often set in place specific, tailored arrangements
in relation to how two States will coordinate their
suppression of illicit trafficking of drugs by sea.

Bilateral treaties that deal with more general or assadi-
ated dssues but contain obligations, processes or miecha-
wists that can be utilized in suppressing illicit traffie int
drugs by sea: An example of 2 more general bilateral
instrument which can be employed by its parties in

cooperating in the suppression of illicit traffic in drugs
by sea is the Extradition Treaty between the Republic
of the Philippines and the Republic of Indonesia
{1976).

This bilateral instrument deals with the general
mechanisms and processes of extradition between
Indonesia and the Philippines. However, the Treaty is
also relevant to cooperative action between the two
States in relation to suppressing illicit trafhic in drugs
by sea because the categories of crimes listed as extra-
ditable include “smuggling” and “crimes against the
laws relating to narcotics, dangerous or prohibited
drugs or prohibited chemicals”

Should the Thilippines arrest an Indenesian-flagged
vessel which is engaged in illicit trafhic in drugs by sea
and its investigations determine that the “kingpin”
behind the shipment was an Indonesian national (who
was not on board the arrested vessel}, this treaty could
form the basis for cooperation between the two States
in prosecuting the kingpin.

7.4  Can Security Council action
affect this situation?

Unless there is a special arrangement between States
regarding authorities for boarding a suspected drug
trafficking vessel in international waters, the “default
tule” applies. Tn other words, jurisdiction generally
remains with the flag State in international waters. As
discussed above, there are circumstances where 2
coastal State vessel may board and assert jurisdiction
over a foreign-flagged vessel suspected of illicit drug
trafficking, but no consensus exists on this issue. The

options are gcnerally limnited to:

{a) Tnforming the flag State of the details of the
vessel and grounds for suspicion, with a view to the
flag State exercising its own jurisdiction over the vessel
and people in the vessel as appropriate; or

(&) [nforming the flag State of the details of the
vessel and gmunds for suspicion, with a view to the
flag State confirming registry, autherizing a boarding
operation and waiving jurisdiction over the vessel, as
appropriate;

{c) Informing the coastal State of the suspect ves-
sel’s apparent next port of call, with a view to that

coastal State exercising its jurisdiction of the vessel

once it enters that coastal State’s national waters.

As noted in chapter §, an exception to the general
rule of flag State jurisdiction exists where the United
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Nations Security Council passes an appropriately
worded chapter VII resolution that explicitly author
izes boarding and/or applies alternative jurisdictional
options in relation to the wvessel. To date, this has not
oceurred specifically In relation to illicit traffic in drugs
by sea. Nevertheless, it is entirely foreseeable that the
illicit traffic in drugs by sea could in some sitvations
amount to a threat to infernational peace and security
or—as with Somali piracy—constitute a factor exac-
erbating a more general threat to international peace

and security.

7.5 How can maritime drug
trafficking offences be incorporated
inte national criminal or penal law?

There is no set format or manner in which offences in
relation to illicit trafhc in drugs by sea must be incor-
porated into national law. As with all such offences, it
is vital that any such incorporation be coherent within
the general criminal or penal law scheme of the rele-
vant State so that the offences can be investigated,
interpreted and applied readily by the law enforcement
agents and within the courts of that State.
Additionally, and in contrast to the offence of
piracy, for example, a specifically tailored offence of

illicit trafhic in drugs by sea may not be required in all
circumstances. For exa.mple, if a State can prosecute a
general offence of “transporting drugs” but also has a
separate jurisdictional reach that includes vessels flying
its flag, and/or its nationals wherever they may be
physically located at a given time, then it may still be
able to prosecute conduct arising from the seizure, in
international waters, of a vessel engaged in illicit traffic
in drugs.

Similarly, a fact nexus specifically related to illicit
traffic in drugs by sea could be prosecuted under laws
which do not specifically target drug crime. For exam-
ple, the arrest and seizure of a vessel suspected of illicit
drug trafficking by authorized maritime law enforce-
ment agents in international waters may also support
prosecution under more general organized crime laws,
e.g. fot corruption or money-laundering,. It is vital that
the international waters venue of the actual conduct
should not always be perceived as a jurisdictional bar.
In many cases involving illicit traffic in drugs by sea,
there are other jurisdictional bases available apart from
the flag State nationality of the vessel. These alternative
bases may include the nationality of the perpetrators
or some other direct effect of the criminal conduct
upon the State seeking to take action, such as being a
destination for the illicit drugs.



Chapter 8

Conducting boarding,




KEY POINTS

0 Boarding a foreign-flagged vessel constitutes interference with the narmal freedom of
navigation or other forms of lawful passage in accerdance with the law of the sea
and is an infringement of the flag State's sovereign preragatives and jurisdiction,
Consequently, boarding sheould only be undertaken with valid and lawful autharity
to do se.

o Boarding operations should be planned in advance. Standard operating procedures
that sct out actions to be taken in the cvent of likely or possible incidents or
occurrences le.g. the need to restrain someenc) should also be developed, approved
and disserminaled prior to operations, and reflined os boarding experience cvolves.
Standard operating procedures may semetimes be described as, or accompanied by,
tactics, techniques and procedures.

e Safety and security are priorities during Lhe boarding operalion. Maritime law enforce-
menl agents bear responsibility not only for the salely and security of their own team
and unit, but also for the satety and security of those under their contral, such as
the crew and passengers on board a detained vessel.

o Rules on the use of force must be developed, autharized and fully understood

in advance.




KEY TERMS

BOARDING: An operation in which a law enforcement team hoards a ship at sea, either in
national or internaticnal waters. Boarding must be perfermed in compliance with the relevant
authorization and in accordance with applicable domestic and international laws identifying the
jurisdictional basis upon which the operation is based. Boarding must also take into account
safety and security considerations, as well as its authorized purpose and jurisdictional basis.

RULES ON THE USE OF FORCE: Rules issued by a State authority to regulate the use of force
in a law enforcement operation. In maritime law enforcement, rules on the use of force are
an expression of how operations are regulated by national and international law, law enforce-
ment policies and priarities, and maritime law enforcement capabilities.

STANDARD OPERATING PROCEDURES: Procedures described in written orders that regulate
all aspects of an operation at sea, from preparation for boarding to evidence collection and
delivery of the evidence seized or the persons in custody to the competent authorities.
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8.1 Introduction to boarding,
search and seizure

Law enforcement operations at sea routinely require
maritime law enforcement agents to board, search and,
if warranted, seize potential evidence on saspect
vessels either of the agents’ own nationality or flagged
by other States. As indicated in chapters 3 and 4, only
State vessels and officers acting in their official capacity
can engage in maritime law enforcement operations,
The boarding of foreign-flapged vessels must be
conducted in accordance with the powers granted to
law enforcement officers in each maritime zone,

Once a boarding operation begins, the authority
to search depends on the basis of the boarding. If the
boarding is being carried out under the authority
of an agency of the boarding State, that State’s law
ancl p[occdures dre fO]lOWEd‘ lf thc boardiug is
conducted with the consent of the flag State, the
conditions of that consent will alse povern the
boarding operation.

BOARDING
A FOREIGN
FLAG YESSEL

SEARCH

—» If boarding without flag
State consent, lawful —

The authority to seize evidence in accardance with
national law is generlly entrusted to designated law
enforcement officers. Although there is no inter-
national “standard” regarding how evidence is to be
seized and handled, swareness of both the legal system
of the boarding State and of the State where the
evidence will be utilized in judicial proceedings (such
as the flag State or a third State) is essential.

Boarding, search and seizure are part of the mari-
tirme law enforcement continuum. However, each has
its own legal basis and requires the use of different
authorities, capabilities, training and skills on the part
of the personnel involved.

This chapter will focus on boarding procedures
(with some reference to search and seizure) and on
certain aspects of the use of force that may resolt from
such operations. Legal considerations related to board-
ing will not be dealt with in this chapter, as they have
already been addressed in chapter 5. Search and seizure
will be analysed as part of the evidence collection

precedure in chapter 9.

SEIZURE

—p If evidence of crime is
found: seizure according to
national procedures ar
lwhere relevant, e.g. in the
case of piracyl accarding to

Flag State cansent, own State
authorization le.g. in exclusive
ecanomic zonel or other
source of autherity in natienal
and international law

(e.g. UNCLOS article 110]

authority [such as a warrant]
for search included in
operational orders or issuad
ad hoc frem the competent
malional autharily when
allowed by internatianal law

If boarding with flag State
consent, the permissions
and limitations surrounding
that search should alse he
agreed upon as part of that
authorization

JR—

procedures of State that is
likely to handle prosecution

No evidence of crime;
na seizure

If evidence of crime is
found: seizure in agreement
with flag State and
accarding to either own
natienal proccdures or flag
State procodures, as agreoed

Mo evidence of crime:
na sgizure

FIGURE 8.1

LOGICAL FRAMEWORK OF
BOARDING, SEARCH AND
SEIZURE
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8.2 Boarding: operational aspects

Ensuring the safety of the people on board and the
physical integrity of the vessel and its cargo is a priority
during boarding operations. Therefore, such opera-
tions should be carefully planned and undertaken only
by trained personnel on the basis of tried, tested and
updated boarding procedures and standard operating
procedures. Guidance should include a template for
pre-hoarding briefings as well as contingency plans for
potential events during the operation.

Pre-planning, briefings and standard operating pro-
cedures should be geared towards ensuring the safety
and the security of individuals on board the vessel and
of the law enforcement personnel engaged in the oper-
ation, and toward preserving the necessary evidence.
Planning for weather events during a boarding opera-
tion is a matter of safety, whereas planning for possible
attacks ont the boarding team by crew members of the
boarded vessel is a matter of security.

Safety

The primary concetn of every law enforcement official
conducting a boarding should be the safety of every
individual who is on board the vessel.

The maritime environment and weather conditions
may therefore play a central role in determining the
measures adopted. Boarding operatiuns depend on the
unique circumstances of the situation and may be con-
ducted via rigid-hulled inflatable boat or helicopter. As
a result, these operations require trained personnel
and adequate equipment to be performed properly
and safely. A boarding team should ensure, within
available means, that any measure taken with regard to
the ship or its cargo is environmentally sound under
the circumstances. All boarding operations should take
due account of the need to avoid endangering the
safety of life at sea,

Circumstances may also require the adoption of
additional safety measures in the event that a
contagious disease is encountered. A boarding plan
may therefore need to factor in quarantine or other
medical precautions, among other measures (see
section 8.3},

Security

Before the boarding operation, all security measures
should be planned with a view to minimizing vulnet-
ability, recognizing that maritime law enforcement

operations inherently involve risk, Even if certain risks

cannot be avoided, minimizing them is an important
element in the process of planning and conducting
the boarding cperation.

The boarding team, whether operating after a
security team has first secured the vessel or on its own,
should be trained in all security postures likely to be
employed. Security remaing the responsibility of all
members of a boarding team regardless of their specific
roles within the team.

Securing offenders, collecting evidence

A ]aw enforccment operation I'Il;.ly be pCI’fOl’IIlC& in
order to prevent or end a crime or unlawful act. Such
an operation will also generally seek to collect evi-
dence to allow subsequent further investigation and
prosecutions in relatien to the crime.

In sitvations where a criminal offence is suspected,
the boarding team should secure offenders, collect all
available evidence, gather information wseful to pre-
vent or punish other criminal actions, and commuri-
cate with competent authorities on shore regarding the
ensuing steps.

8.3 The hoarding team

With regard to law enforcement at sea, while States
tetain discretion as to how to organize their military
and law enforcement structures, most States generally
adopt one of two main approaches to the matter. One
option is a dedicated law enforcement agency at sea,
such as a coastguard or maritime police. The other
comumon approach is to utilize the national navy (if it
is legally authorized to engage in law enforcement
operations at sea} either on an ad-hoc basis or as a
permanent additional function.

The “whole of governnent” approach. Regardless of
the approach adopted, however, many States recognize
the imperative of ensuring coordination among the
relevant agencies and departments, regardless of which
is the primary maritime law enforcement agency. In
France, for example, the Prfecture maritime is a
military/civilian body that coordinates law enforce-
ment operations at sea by various agencies, including
the authorities responsible for customs and maritime
affairs, the Gendarmerie wmaritime and the national
pavy. Similarly, in Australia, the Maritime Border
Protection Command coordinates the requirernents of
“user” agencies and enfuorcement asset provider
agencies such as the Royal Australian Navy and the
Australian Border Force.
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There is no single model for the integration of civil,
military and law enforcement agencies within a gow-
ernment. States are i11c1'easingl}' seekj.ng to create pro-
cesses or [rameworks aimed at aligning officials from
ministries or agencies such as justice, foreign affairs,
customs and the military in order to provide a coher-
ent response to maritime crime, These processes rec-
ognize the complexity of maritime threats and the
need to invelve multiple agencies. Along with the pro-
vision of effective capabilities at seq, the challenge is
to leverage all governmental resources (and others as
appropriate) so as to provide a coherent spectrum of
responses. It {s vital to involve all relevant agencies
because the expertise, authorities and respeonsibility
for addressing maritime crime as well as safety and
security events at sea ave often distributed throughout
a government. ‘Whole-of-government  frameworks
have been particularly nseful in aligning responses to
piracy, armed robbery at sea, migrant smuggling, drug
trathcking and illegal fishing,

Best practices in whole—crf—gow:rnment frameworks
include direction by the Head of State, frequent use
(including training and exercises), trust, transparency,
inclusive processes, documentation of decisions and
legsons learned, and agency support. To thig end,
appropriate whole-of-government frameworks could
address the following, among other issues:

»  Authority to beard
»  Evidence collection

»  Disposal of prohibited weapons and materials

»  Procedural rights to be afforded to potential
defendants ﬂlld witnessey

= Delivery of evidence

. Transpo[tation of defendants and witnesses to
another State exercising jurisdiction

«  Disposition of egitimate cargo

«  Environmental considerations (weather, diffi-
culty in returning to port, distance from port).

The two components of the boarding team
Idcally, and particuhrl}r when it may be necessary to
use fDl’CC, boarding Sl'lUuld bC performcd in two ph'dSCS
by appropriately trained elements of the boarding
team. Additional personnel with medical and forensic
functions may also accompany the team if required by
the circumstances of the boarding. Initial boarding
should be performed by tramed personnel whoe are
able to secure the boarded vessel and to deal with
possible threats,

Those who are the first to board a vessel should be
trained to deter, neutralize or minimize security threats
before the follow-on team comes ahoard. They should
achieve this through their presence and, if necessary,
the use of minimum force. This is sometimes referred
to as the security element of the bearding team.

The presence of the security element on board may
have an impact on subsequent evidence collection pro-
cedures, The security element should thus be trained
in evidence procedures to the extent necessary in
aorder to ensure that evidence is propetly preserved.

EXAMPLE

While securing the ship, a security officer finds an AK-47 automatic firearm. The firearm must be secured, but
attention must be paid to how this is done in order not to prejudice the evidential value of the weapon in any future
trial. This may include, where paossible: taking photegraphs of the pasition and location of the weapen; noting
any important shservations in a notebook for later inclusion in statements and affidavits; taking fingerprint evi-
dence; tagging the weapon in an appropriate evidence container; and storing and delivering the weapon without
interrupting the chain of custody.

A boarding team equipped and trained to catry out
proper evidence collection and search and seizure tasks
should begin those tasks as soon as possible after the ves-

powers to detain, search and seize exercised by the board-
ing team (ncluding the security elements of that team)
should follow the applicable legal framework and be in

sel has been secured and the crew has been mustered. The  accordance with any warrants that may have been issued.

EXAMPLE: UPON INSPECTING A VESSEL WHICH HAS BEEN BOARDED AS AN UNFLAGGED VESSEL IN ACCORDANCE WITH
INCLOS ARTICLE 110, THE BOARDING TEAM FINDS EVIDENCE OF DRUG SMUGGLING.

[f the team trained for the task of initially securing the vessel and inspecting its registration documents lacks the
shills necessary to appropriately secure and makse an initizl assessment of the sorts of evidence required in the

prasecutian of drug trafficking cases, the initial team must detain and hold the vessal for a periad of time until
more detailed ingtructions are received from an appropmate shore-based expert authority.

T T e T T T e o L T B T T A T T e B T I
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Where available, forensic experts should be part of
the boarding teamn and should attend the p[e—boarding
briefing, The boarding teamn should ensure that their
conduct conforms as closely as possib]e to the require-
ments specified by such forensic experts in order to
ensure that evidence is preserved and exploited appro-
priately. However, it must be remembered that safety
and security will generally remain the fiest priorities.

In most circumstances, a single, unified team is
deplayed to perform both tasks. The leaders and cer-
tain other members of the boarding tean should there-
fore be trained in sccuring the boarded vessel,
mustering the crew when necessary, and performing
search, evidence collection and related tasks.

Medical assistance

Ideally, the master of the vessel to be boarded will
report the existence of any disease threat and/or the
need for medical assistance before the operation
gtarts, It is geod practice to establish such details
during the initial communications between the
authorized law enforcement vesse] and the vessel to
be boarded.

Requests for medical help received by the bearding
authotity should be addressed immediately to the
available competent authority through emergency
channels or fulfilled by the boarding authority if medi-
cal capacities are available on site,

Any need for a medical team to board the vessel
should be assessed by the boarding team as part of
pre-boarding and risk assessment procedures. The
suspicion that individuals on board may be carrying
contagious and transmittable diseases may call for the
provision of a medical team to inspect the vessel in
tandem with the security team. Quarantine of the
vessel or of individuals on board may be required as
a measure fo prevent or minimize contact with
diseases.

Where medical support is not requested or is not
apparently required, medical personnel {where avail-
able) will perform a consensual medical examination
only in cases of detention or where any crew or pas-
sengers from the boarded vessel are brought to the law
enforcement vessel or another vessel,

Training the boarding team

Training is essential to any successful maritime law
enforcement operation, both in order to ensure safety
and security and to ensure that all searches and seizures
of evidence are carried out in a lawful manner. The

boarding team, including its security, technical and
forensic elements, should train together so that each
member of the team understands her/his role, the
roles of others and the challengcs each of those roles
can face, so as to develop the team’s overall ability to
respond to such challenges as they arise,

8.4 Prior to boarding: risk

evaluation and assessment
Prior to boarding, known and potential risks should be
identified so as to ensure that they are evaluated and
that risk mitigation measures are developed as appro-
priate. Consideration should also be given to planning
procedures in order to minimize possible but unfore-
seen risky; this is known as contingency planning,
The issues ]jsttd bElOW are EXalTlPIES Df PDSSib].C

risks to evaluate.

Number of people on hoard
The number of people on board may pose several risks.
These will oftens include:

fa) Possible limitations on the use of force. A
large number of people on board a vessel may make it
challenging to employ force should the necessity arise;

(b) Capsizing. A large number of people on board
avessel should immediately prompt the boarding team
to consider vessel stability, particularly if people are to
be moved aromnd the vessel.

Disermbarking or cross-decking some people from
an overcrowded vessel may reduce risks and allow bet-
ter identification of passengers and crew. As this situ-
ation is not uncommon at sea, standard operating
procedures that include security and medical arrange-
ments adapted to such situations should be developed
and employed. Such standard operating procedures
S]:I.Gulc[ allocate speciﬁc tasks am‘l l'DlES W_iﬂlil] the la.w
enforcement vessel for dealing with disembarked or
cross-decked people. Roles and personnel dedicated to
security; the provision of medical examinations/sup-
port when required, identification, logistics such as
blankets and food, and the set-up of holding locations
on the law enforcement vessel should all be identified
and assigned in advance.

Damaged hull or ship ¢learly unseaworthy

Before a boarding operation, consideration should be
given to the seaworthiness of the ship to be boarded.
If the ship can be brought to a place of refuge, then
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that course of action should be considered once
authorization from the relevant national authorities
of the maritime law enforcement agency as well
as the intended port State authority (if different)
is given,

Weather conditions: underway or

still hoarding

Weather has a considerable effect on boarding opera-
tions and may rule out the conduct of such operations
entirely. Boarding in difhicult weather conditions
should be avoided when possible, as it represents a risk
for both the boarding team and the crew and passen-
gers of the vessel to be boarded. This is particularly
tene in cases where a vessel is rolling heavily in the
prevailing seas and/or is on a poor sea-keeping consse,
or where the swell and seas are high, thus making it
very dangerous to bring a rigid-hulled inflatable boat
alongside and to disembark onto the vessel. In the
interest of balancing security and safety with opera-
tional priorities, it may be a better option te maintain
close surveillance of the ship until weather conditions
are meore permissive,

Boarding a moving vessel may represent an addi-
tional risk. Boarding when the vessel is stopped {and,
where possible, not lying parallel to the swell} should
be considered the preferable option where possible.

Hostile crew/intelligence of

criminal activity

Boarding should not be undertaken unless actions to
neutralize security threats on board the suspect
vessel have been taken or are planned immediately
upon boardi.ng. However, the hostﬂjty of the crew,
and thus the security threat level, may not be
apparent when boarding is commenced but may arise
during the boarding operation itself. This is why it
is vital to ensure that the boarding team has well-
understood and well-practiced procedures in place for
dealing with unexpected, emerging or fast-developing
security threats.

Offenders at sea are often physically present at the
crime scene (i.e. the vessel) at the moment when the
investigation begins. If there is reliable intelligence
concerning a particular criminal activity on board the
target vessel, the crew should be mustered in a
centrally controlled and secured location before
proceeding with the search in order to avoid
hostile reactions.

8.5 The boarding plan

Bearding operations require detailed planning, As
a minimum, the boarding plan should refer to
or include:

(@) Standard operating procedures. These provide
for the general condoct and disposition of the law
enforcement vessel and the boarding team, together
with routine and established procedures to be used in
achieving the aim of the boarding (eg. registration
check, evidence collection, ete.) as well as procedures
to be adopted or other actions to be taken in the event
of certain common or potential incidents and ocour-
rences (e if a crew member draws a weapon or
refuses to open a compartment) i

(b) Pre-boarding bricfing. This briefing should be
carried out before each boarding operation and is
designed to put into context the move genecal planning
described above, A pre-boarding briefing makes it pos-
sible to conduct a last-minute verification of the situ-
ation, the threats identified and any necessary
procedural changes the situation might require, and
to give detailed instructions for the conduct of the
boarding {e.g. the direction of approach);

{¢) Contingency planning These are measures
designed to allow rapid, pre-planned reactions to
events foreseen only as possibilities, not as probable
occurrences, during the boarding operation, Effective
standard operating procedures will provide standard
procedures and responses for many contingencies.
Personnel must be trained for and rehearse such
contingency plans periodically. Further, it is probable
that contingencies for which pre-planned responses
have not been developed or which require amendments
to existing pre-planned responses will arise, In this
case, an ad-hoc situation-specific contingency plan
should be put in place,

Standard gperating procedures
Standard operating procedures should generally pro-
vide a description of planning considerations, actions
to be taken in the event of common occurrences, and
issues to be assessed and analysed when undertaking
a particular operation (such as a boarding operation).
Standard operating procedures should always be con-
sidered a “living” document subject to refinement,
mwodification and improvement as a result of opera-
tional experience and practice.

Standard operating procedures should be in place

prior to any boarding operation. All personnel involved
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What do we expect to find?

Legal framewcrk for the operation and

FIGURE 8.2

DIAGRAM ILLUSTRATING
CONTENTS AND ROLES DURING
THE PRE-BDARDING MEETING

should have a good knowledge of those procedures
and should be trained in each element of their own
roles and tasks within those procedures. This will help
to ensure that the boarding is conducted effectively,
efficiently and lawfully. Knowledge of standaed operat-
ing procedures should be tested, personnel should be
trained in the implementation of those procedures,
and “lessons learned” evaluations should be carried
out [egula.tly in order to verify both the persunne]’s
understa_ndiﬂg Of thOSE P[DCBdUIES alld their adequacy.
All of the personuel involved in boarding operations
should be confident and competent net only in their
own roles, but also more generally with the authoriza-
tions, limitations and general risk mitigation measures
in the standard operating procedures which apply
across boarding operations.

Pre-boarding briefing
Every pre-boarding briefing should involve all key
members of the law enforcement vessels crew, as well
as all members of the boarding team, so as to ensure
the proper sharing of information and the develop-
ment of an adequate plan of action.

Such briefings should deal with relevant situation-

specific issues such as the seaworthiness of the target

evidence collecticn instructions

vessel, the nwmber of people on board, any indica-
tions as to their medical condition, the possible hos-
ti]ity of the crew and/or the presence of criminals on
board, weather and environmental conditions, the
patticular legal framework in operations (eg. hot
pursuit of a delinquent fishing vessel; article 110
boarding to check flag, etc.) and any particular evi-
dence collection instructions that may apply (e.g the
collection of forensic evidence, evidence relati.ng to
drugs, etc.]‘

It is commeoen to expect that adjustments to the
“standard” boarding plan may be required. Sitvational
factors must be considered and evaluated during the
pre-boarding briefing so that any alterations to routines
are planned and understood in advance. Situations that
may require such action include:

{a) Deteriorating weather conditions, which may
reduce the time available for the boarding, thus
requiring action te be adapted to the circumstances
and the evidence collection procedure to be short-
ened accordingly;

{b) Any navigational constraints or require-
ments on the law enforcement vessel which may
affect its proximity to the boarded wessel and

boarding team; this may require adaptations such
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as a larger security team to allow the rotation of
sentries over a longer boardj_ng Period and the need
to send additional equipment and supplies with the

boarding team;

{t) Health and medical circumstances may be
such that the medical officer may determine that it
would be better to carry out medical checks on the
boarded vessel rather than by cross-decking people ta
the law enforcement vessel, thus requiring additional
medical specialists and security persomnel on the

boarding team.

Contingency planning
Every boarding operation carries with it the possible
need to change or amend the plan at short notice in
response to unanticipated incidents or occurrences,
Such incidents or occurrences can include rapid dete-
rioration in weatler conditions, a sudden deterioration
in security, the uncovering of important wmexpected
evidence or the presentation of an unexpected medical
EMEIgency (such as the discovery, or suspicion, of an
infectious disease present on board}.

A boarding plan should always include some level
of contingency planning. Such contingencies might
nclude:

{a) Considering what action is to be taken if the
boarding team is not able to collect all required evi-
dence ar carry out sufficient medical checks in the case
of rapidly deteriorating weather conditions which
impede or shorten the time available for the operation

after it has commenced;

{b) Adapting boarding procedures in order to
adopt the safest and most secure approach possible in
the changed conditions;

{t) Considering what actions the boarding team
will take in terms of any search and seizure priorities
if security or weather conditions change (see
chapter 9).

The following is a non-exhaustive list of possible
cotingency planming questions to consider:

What is our course of action if:

«  We find unaccounted/unexpected personmel
on board?

» We find unexpected evidence of illegal
activity?

» There is an assault on a2 member of the
boarding team?

»  We find weapons on board?

»  Something happens to suddenly heighten the
level of risk?

Cammunications

In the majority of cases, communications with
the master of the suspect or target vessel will be
possible on a locally allocated radio channel, on
VHF channel 16 or simply with 2 combination of
verbal communications and gestures if the ship to
be boarded does not appear to have radio or similar
commumnications.

It is important that as much information as pos-
sible be gained during such pre-boarding commntuni-
cations. This information will then feed into the
pre-boarding briefing and the planning for the specific
boarding operation. Pre-boarding questions asked
of the master of the suspect/target vessel should

generally include:
= Master’s name, date of birth and nationality
«  Number and nationality of crew
»  Flag of the vessel
- IMO ship identification number

= Last portof call and next port of call, including
dates

«  TPurpose of voyage and cargo, if carried
»  Number of people on board

»  Any weapons on board

This pre-boarding information may also serve other
purposes, such as identifying mconsistencies between
information provided by the master and any intelli-
gence already in hand, thus pointing to issues to be
further examined upon boarding, To this end, these
questions and answers should be recorded as they
may need to be used as evidence in later criminal
proceedings.

In addition, it is often useful at this point to agree
with the master as to the means and method of
boarding, for example by rigid-hulled inflatable boat,
port side, where there is easier access to the main
deck via a gap in the guardrails or a jumping ladder.
Even where the legal framework does not require
the masters consent, it should a.lways e sought if
possible, with due attention to the need to balance
the safety and security advantages of doing so
with possible prejudice to evidence collection from
such forewarnings.
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8.6 Use of force

Chapter 5 dealt with legal issues related to the use of
foree; this section focuses on when a situation requires
the use of non-deadly or deadly force.

Rules on the use of force

A military vessel or unit that operates in a law enforce-
ment context should be provided with cules on the use
of force which set out when and how force may be
used in the law enforcement context. In some States,
these rules on the use of force may be designated as
“rules of engagement” because they are issued to a
military force. However, even if they are called “rules
of engagement” instead of “rules on the use of force”,
the law governing their operations—and thus the
actual content of the rules—will generally be equiva-
lent to those contained in the rules on the use of force.
Non-military personnel involved in law enforcement,
that is, police and other law enforcement personnel,
should also have rules on the use of force when per-
forming law enforcement operations.

Training in and understanding such rules on the
use of force generally enable law enforcement officers
to operate more effectively, Knowledge of the laws
and policies of one’s State in relation to use of force
allows shorter reaction times, greater confidence
and certeinty as to the applicable limits on the use
of force.

Rules on the use of force are often provided in the
form of a numbered set of general rules. Some mati-
time law enforcement agencies may have a single set
of rules on the use of force which covers most or all
of their routine operations {e.g. fisheries enforcement,
anti-smuggling, safety of life at sea and management
of maritime movements of people]. When confronted
with a non-routine or particularly specialized or unu-
sual operation {eg, counter-piracy operations), agen-
cies may be required to develop a tailored set of rules
on the use of force for those operations.

Use of force before boarding

A suspect or target vessel may refuse to be boarded,
Depending on the operational purposes and the appli-
cable legal framework, force may be used to oblige a
vegsels crew to permit such boarding, To this end,
rules on the use of force should always provide for
procedures authorizing the progressive use of force in
order to oblige a vessel to take a specific action, such

as to heave to in order to facilitate boarding,

Rules for such escalations of force to compel com-
pliance with an order to submit to boarding should

generally provide for the following:

{a) Flares, sounds, lights or manoeuvring proce-
dures available for use in order to gain the full attention
of the master and erew of the vessel;

(b) Contact on a locally used channel or VHF
channel 16:

In this situation, the maritime law enforcement
authorized vessel will ask the master of the suspect/
target vessel to comply with the maritime law enforce-
ment vessel’s instructions in order to facilitate boarding
operations. In situations where the suspect/target ves-
sel does not respond, the message should be repeated.

The following is a possible communication template
for this purpose:

[TYPE OF YESSEL| (NAME OF MERCHANT YESSEL]:
THIS 15 I(WARSHIF/SIDE NOD.). CAPTAIM, IT DOES
NOT APPEAR THAT YOU ARE RESPONDING TO MY

DIRECTIQNS. PLEASE COMPLY NOW. IF YOU DQ NOT
UNDERSTAND MY INSTRUCTIONS, PLEASE TELL ME
NOW AMD | SHALL REPEAT THEM.

(¢} the vessel still fails to comply, verbal and
visual warnings should be issued to announce the

intention to escalate and use force:

The following is an example of a verbal warning for
this purpose:

ITYPE OF YESSEL), IF YOU REFUSE TO STOP AND
PERMIT US TO APPROACH AND BOARD, WE SHALL

FIRE ACR0O55 THE BOW OF YOUR SHIP. OO YOU
UNDERSTAND, OVER?

Such verbal warnings should be repeated several

times;

(d) If the vessel still fails to comply, it may
now be permissible to employ warning shots in
accordance with the authorized rules on the use of
force, making sure to avoid creating any risk to the
safety of navigation or any risk to life;

(e) Where the vessel still does not comply after
warning shots, warnings should be escalated so as to
indicate the intended use of disabling fire. Such fire is
generally aimed at disabling the ship’s main engine:
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The following is an example of a verbal warning for
this purpose:

CAPTAIN, YOUR FAILURE TO COMPLY MEANS WE
MUST DISABLE YOUR VESSEL. WE SHALL DISABLE
YOUR YESSEL BY FIRING AT THE STERN. | AM NOW
GIVING YOU AN OPPORTUNITY TO EVACUATE YOUR

PEOPLE FROM THE STERN GF YOUR SHIP. YOU ARE
PUTTING YOURSELF AND YOUR CREW IN GREAT
DANGER. DO YOU UNDERSTAND, OYER?.

Such verbal warnings should be repeated several
times. It is also prudent to deliver an obvious
final warning. The following is an example of a final

verbal warning:

(TYPE OF VESSEL], THAT WAS YOUR LAST WARNING.
IF YOU DO NOT STOP YOUR VESSEL IMMEDIATELY,

THE NEXT ROUNMD SHALL BE FIRED INTO YOUR
STERN. DO YOU UNDERSTAND, OYER?

It is vital to remember that disabling fire is to be
employed using the minimum force necessary for the
relevant purpose and only as a last resort. Additionally,
disabling fire must be employed so that it does not
create collateral effects, such as sinking the vessel or
injuring people on the vessel.

One example of taking action to reduce the poten-
tial for such collateral effects to the absolute minimum
is to consider the calibre/type of round to be used,
along with the direction of fire, taking into considera-
tion the size of the suspect/target vessel and any sea-
worthiness difficulties it may alceady be displaying,
Disabling fire that might reasonably and foreseeably
cause sinking or capsizing, or physical harm to the
crew, should be considered a use of deadly force and
is thus only available in situations of self-defence.

Use of force during bearding
While mustering the crew during the early security
stages of a boarding, it may become necessary to use
force, as some or all members of the crew may not be
cooperative, Rules on the use of force should also
regulate the individual nse of force in such sitnations.
In order to muster a reluctant crew or particular
individuals, law enforcement officers should apply a
continuum of force as follows:

{a) Presence of the officer. Body language, posture,
display of official signs, and firm and respectful

behaviour can help to encourage the crew to be more
cooperative, Excessive eye contact, even though it may
occasionally be useful when mustering the crew, can
be misinterpreted as aggressive among people from
certain cultural backgrounds;

(t) Verbal and visual warnings. When facing
non-compliant crew members, the officer should use
verbal warnings and controlled gestures to indicate
prohibited actions;

(c) Carriage and display of weapons or other detervent
tneans. As part of the delivery of verbal and visual
warnings, the display of weapons—particularly when
verbal comrmunication is bamnpered by language or other
circumstances—can be used to indicate a law enforce-
ment officer’s intention and capacity to respond to any
serious threat, Weapons should not generally be pointed
at people unless the situation has deteriorated to such
an extent that their use is a near-term possibility;

(d} Saft physical pressure. Handeuffs and contxol
techniques may be used;

{¢) Hard physical pressure. Stun techniques may
be used to control an individual who constitutes a
maore serionus imminent threat;

() Use of non-lethal means. Such means can
include batons, Gre-hoses, acoustic devices and tiot
control agents;

(g) Warning shots;

(h) Use of deadly weapons (such as firearms). The
use of deadly weapons is acceptable only where there
is a direct threat to life, that is, in self-defence.

In all cases, it is important to remember that only
the minimum force necessary should be vsed. How-
ever, when circumstances dictate rapid escalation to a
higher and more harmiful level of force, then this
higher level of force should siill represent the mini-
mum force necessary to neutralize or deter the threat
in those specific circumstances,

Human rights of apprehended suspects

or detainees

Human rights standards as well as humane and fair
treatment considerations apply in the maritime envi-
ronment, including on boarded vessels where suspects
are held in any form of custody. Maritime law enforce-
ment officials must comply with their national law
implementing such rights and obligations at all
times, including during the boarding phase, while still
seeking to assert control over the vessel.
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Human rights law includes the Cenvention
relating to the Status of Refugees (1951), the
International Covenant on Civil and Political
Rights {1966), particularly articles 9 and 10, and
various regional agreements, such as the European
Convention on Human Rights (1950). Provisions
with general relevance to maritime law enforce-
ment include:

{a) The rght to life;

{b} The right not to be subject to torture
or to ruel, inhuman, degrading treatment and
punishments;

{c) Theright to liberty and security of the person,
including the right not to be deprived of liberty and
not to be subjected to arbitrary arvest or detention,
and the right only to be deprived of liberty on such
grounds and in accordance with such procedures as

established by law;

{d) The right of the person under arrest to be
informed, at the time of arrest, of the reasons for his/
her arrest and to be promptly informed of any charges
ageinst him/her;

{e} The right of a person arrested or detained on
a criminal charge to be brought before a judge or other
officer authorized by law to exercise judicial power as
soon as is reasonably practicable, having regard to the
distance from the place of arrest or detention to the
nearest judicial authority.

Where a detention or arrest at sea is foresceable,
advance planning and discussion are vital in order to
ensure that appropriate detention facilities and
arrangements are available and to hold suspects in
adequate conditions until they are handed over to the
competent State authority. In such cases, detainees
should always be given access to:

+  Adequate detention space with light and

fresh air
- Adequate sleeping arrangerments

« An adequate daily allowance of fresh water
and food

»  Medical assistance, with a consensual medical
ingpection

+  Suitable arrangements to allow the practice of

their religion

Compliance with human rights obligations will also
generally require training, rehearsal and exercises in
otder to prove and test the system, for these arrange-
ments carl be aperationally challenging at short notice
and at sea.

Obligations to treat those detained at sea humanaly
extend beyond maritime law enforcement operations.
For example, International Maritime Organization
resclution MSC.167{78), Guidelines on the Treatment
of Persons Rescued at Sea (adopted on May 20, 2004,
states that shipmasters should “do everything possible,
within the capabilities and limitations of the ship,
to treat the survivors humanely and to meet their
immediate needs”

It is always of the utmost importance that suspects
or detainces be protected from all forms of violence,
humiliating or degrading treatment while on board.
Medical inspection at the moment of detention is
often a sound procedure to adopt in order to allow a
proper later evaluation of whether a suspect or detainee
suffered some form of mistreatment during the deten-
tion on board. Such inspections should be consensual.
In situations where consent is not given, a general and
gxternal set of observations should still be made, with
due avoidance of any treatment which could be
interpreted as humiliating.
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Chapter 9

Searching for and




KEY POINTS

0 Search and seizure of evidence at sea must comply with the applicable criminal
pracedure laws of the seizing State or of the jurisdiction wherz the avidence will be
tendered to a court.

e Consequently. boarding teams must cenduct aperational training and planning to
ansure compliance with judicial requirements, statutory autherities and policy. The
overarching objectives are adherence to the law, the admissibility of evidence and
judicial conscquences for those conducting illicit activitics at sea.

e Where svidence collection with a view ta paotential prosecuticn is the main aim of a
maritime law enforcement operation, then evidence preservation should be a primary
consideration for all personnel involved.
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INTRODUCTION

2.1 Overview

The rule of law is enforced through the prevention of
criminal activities and throngh the exercise of effective
criminal prosecution. The boarding team plays a key
role in ensuring that evidence is properly collected,
preserved and presented to the prosecuting authority
in accordance with the rules of criminal procedure
applicable in the jurisdiction where suspected crimes
are to be prosecuted.

Prosecuting crimes committed at sea requires
evidenice to be collected at sea, After ensuring the
security of the wvessel, cargo, crew and passengers

SER

on board (and potentially the area of sea immedi-
ately surrounding the vessel(s) concerned), the
main task of a boarding team is to search for and
seize any items that may provide evidence of
the crime. Evidence includes information and
material that could either support prosecution or,
alternatively, demonstrate that a crime has not
been committed.

This chapter provides information and guidance in
relation to evidence collection during the so-called
“golden hour”, that is, searching for and seizing material
as soon as is practicable after the suspected offence so
that a prosecutor may introduce it in court,

SEARCHING FOR EVIDENCE OF A MARITIME

CRIME: FUNDAMENTALS

@.2 Is there a proper warrant?

Law enforcement action that may involve search and
seizure benefits tremendously from advance planning.
Accordingly, consideration must be given to relevant
national avthoritics, including the legal authorization
for the search.

A warrant may be required prior to the seizure of
evidence, though this is not universally the case.
Where a warrant is required, this term refers to a
written order issued by a competent judicial authority.
When a standing military operation is in place,
the legal basis for the action, including the presence
of a warrant or identifying the legal authority to
search, should be included in eperational orders
or guidance,

Depending upon the legal system of the State exer-
cising jurisdiction, a warrant may have to be issued in
order to authorize action in situations where a mari-
time law enforcement operation is not pert of, or is
not covered by, an existing grant of authority.

In some legal systems, legislation provides stand-
ing autherizations to search and seize where certain
crimes are investigated under definite circumstances.
Where a vessel boarding is planned, for example, in
order to search for drugs, it is generally the case
that either a warrant has been issued or some
other authority is established in national legislation,
This allews the search te be performed legally,
which is necessary in order for the seized evidence

to be admissible.

10%




110

MARITME CHIME: & MARUAL FOR CREIMINAL JUSHZZ FRATIHIT OMEHS

9.3 Adequate training

A formal training prograrmme in maritime law enforce-
ment, especially in relation to indicators of crimes at
sea, is essential to effective maritime law enforcement.
This should include training in identifying anthorities,
documenting proficiency, analysing experience gained
from past operations and seeking out indicatots of cer-
tain types of maritime crime. The paragraphs below
provide some examples of situations that could be
incorporated into training scenarios.

Vessels used for human trafhicking or migrant
smuggling generally have an unusually large number
of people on board. Such vessels rarely fly a validly
issued flag or any flag at all. Given the suspicions
aroused by the nature and circumstances of such a ves-
sel, a search is likely to focus on documents or any
other material that identifies the nationality of the pas-
sengers on board, whether there is a master, the regis-
tration of the vessel, whether the passengers are being
smuggled or trafficked, the traffickers, or whoever may
be acting for the traffickers. Though not every vessel
engaged in human trafficking or migrant smuggling is
in distress, the United Nations Convention on the Law
of the Sea (UNCLQS) recognizes the duty to render
assistance when a vessel is in distress (see chapter 1).

Fast vessels that are not engaged in legitimate com-
mercial or tourism operations are often fitted with
multiple or high-output engines. Such vessels may be
used to transport illegal drugs or other such contra-
band. ln such situations, search activities may there-
fore need to focus on the presence of cargoes and
hidden compartments,

Vessels that are used to commit acts of piracy may
seek to disguise themselves as fishing vessels, for exam-
ple. However, closer examination may reveal a lack of
expected equipment or, alternatively, the addition of
gear not relevant to fishing, such as outboard stairs or
ladders of a size that have no reasonable use on that
vessel, or large grappling-type hooks for illegal board-
ing, A large number of {fuel) “burkers” could indicate
that the vessel is designed to stay at sea longer awaiting
the transit of potential victim vessels threugh their
target 4req.

Law enforcement agents should have training and
guidance that equips them to analyse such relevant
indicators o as to prepare for the search before board-
ing the ship. Agents need to be ready to collect all
evidence relevant to the suspected crime in accordance
with the warrant or other legal authority. They must
remain sceptical and questioning in relation to the

situation, as initial appearances, first reports and
preliminary assessments may be misleading,

As a consequence, adequate training and profes-
sional curiosity as appropriate within the overall secu-
rity context are important tools for law enforcement
agents to ensure that they are equipped to conduct
successful searches, However, this training must also
encourage flexibility and the ability to alter focus as
the situation evolves. In fluid or evolving marithme law
enforcernent situations, real-time access to advice and
instructions, for example by communications with
authoritics ashore or with an embarked legal adviser,
are essential in order to ensure that the evolving law
enforcement response remains within the bounds of
applicable procedural requirements and the law. These
requirements may change along with the assessment
of the situation or of the suspected offence.

9.4. Where to search:
hidden compartments

While on a vessel, seafarers may live together in close
proximity for weeks, often for months. This means that
the crew can become very familiar with the structure
of the ship. As a result, they may be well equipped to
use this knowledge to their advantage when engaging
in criminal activities. The most obvious example is the
creation and use of hidden compartments to hide illicit
substances or material. In such sitnations, searches can
be carried out by focusing upen particular signs match-
ing the usual modus operandi of the particular crime(s)
tor which the warrant or legal authorization was issued.

A hidden compartment is an enclosed area or space
constructed and/or used to conceal contraband.
Where a boarding team conducts a destructive search,
special considerations, including authority, are gener-
ally necessary due to the excessive level of intrusive-
ness. A destructive search is any search activity that
results ot is likely to result in the permanent alteration,
modification or destruction of any part of the vessel,
including tanks, containers, bulkheads, hatches and
other surfaces which cannot be reasonably repaived by
the boarding team upon completion of the boarding
activity at sea or at dock.

To detect hidden compartiments, maritime law

enforcement agents must:

(a) Carefully assess the physical surroundings
and the layout of the vessel with a view to identifying
areas worthy of closer examination that, individually
or collectively:
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(i) Relate to current intelligence or pre-

vious examples Df Corlceallnerlt;
(i) Indicate signs of recent activity, tool
marks, repair or paintwork (see below);
(i) Indicate additional, superfluous or non-
functional equipment (eg. pipework);
(iv) Offer opportunities for secure and/or
covert access and recovery; or

(v} Offer other specific conditions that
might protect the integrity of the

contraband;

{b) Picture the construction of the vessel beyond
what is immediately visible and account for all spaces
from bow to stern at each level. To do so, agents must
utilize, where possible:

(i) Original construction drawings and
photographs of the vessel;
(ii) Formal vessel records used to indicate

repair work undertaken;

(i)  Trusted members of crew (if possible);

fc) Be patient and persistent; it may take many
hours to locate and forensically uncover hidden com-
partments while ensuring that evidence is gathered
safely and without contamination.

The most common hidden compartments are the
following:

{a) Fluid tanks: Fishing vessels and coastal freight-
ers have fewer spaces and voids that can be used as
hidden compartments. Fuel tanks and water tanks are
the most likely areas of concealment. These compart-
ments are usually constructed with o “tank within a
tank” configuration;

{b) Sealed spaces: Sealed spaces are often present
in ﬁshing vessels, coastal freighters, bulk cargo vessels
and sailing vessels. Voids and false bulkhead spaces
also inclnde ballast tanks, sea chests, shaft alleys, false
flooring and fish holds;

{c}  Containers and parasitic attachments: Maritime
freight containers have been discovered with hidden
compartments built into false internal bulkheads,
decks, deckheads, corners and externally welded comt-
partments, Parasitic attachments are attached to the

hwulls of larger cargo vessels and coastal freighters;

{d) Miscellanepus: All other locations, such as
under ladders and bunks, in bulk cargo, in container-
ized freight products, in frowen fish, under galley areas,
in machinery equipment and in overheads.
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There are a number of tell-tale signs which every
maritime law enforcement agent should be aware of:
{a) Oueri indicators:
(i) New construction (eg. fibreglass or
paiut);
(ii)  Fuel tanks of unusual size or shape;
(iii) Closed access areas;
(iv] Decls covered by wooden planks to
hide access plates;
(v) Storage wells that have been altered/
repaired;
{(vi) Void spaces;
{vii)  Cracked, broken or new caulking;
(viii) Excessive electronics equipment;

(ix) Crew unfamiliar with the vessel;

(b) Additional indicators:
(i) DPositive intelligence;
(i) Altered documentation, numbering/
narmes;

(iii) Conflicting stories from  crew
members;

{(iv) Changes to the original layout of the
vessel;

(v)  Fuel transfer pumps and excessive lines;

{(vi) Excessive fuel drums;

{vii) Vessel recently washed down with
diesel fuel/bleach;

(viii)  Fenders rigged at sea;

(ix)  Excessive welding equipment;

{c) Indicators of at-sca transfer capability:
(i) Rub marks/fenders visible;
(ii) Excessive life rings;
(iii) Polypropylene line;
{(iv) Chemical light sticks/smoke floats;
{v) Inconsistent or excessive fuel;
{(vi) Crew too large for vessel;

{vii)  Pad eyes over closed decks.

“Rip-off’ modality: A& “rip-off” is a concealment
methodology whereby a legitimate shipment, usually
containerized, is exploited to smuggle contraband
{patticularly cocaine) from the country of origin, or
the trans-shipment port, to the country of destination.
In “rip-off” cases, usually neither the shipper nor the
consignee is aware that their shipment is being used
to smuggle illicit cargo.

1
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“Reefer” modality: A “reefer” is a refrigerated container
with an internal refrigeration unit. Reefers are often used
to smuggle drugs, particularly cocaine. For this method
to be successful, there will always be a local conspiracy in

the country of origin or the trans-shipment port as well
as the destination country. The difference between “rip
offs” and “reefers” is that the reefer mode usually

requires the complicity of the legal owner of the cargo.

COLLECTING EVIDENCE IN RELATION TO MARITIME CRIME

2.5 General issues

Collecting evidence at sea presents operational, logisti-
cal and legal considerations that are unique to the
maritime environment.

A boarding operation conducted at sea should not
unnecessarily delay the commercial activities in which
the vessel is engaged, unless detention of the vessel
used for the criminal activity appears strictly unavoid-
able for investigation purposes. Wrongful detention
exposes the flag State of the law enforcement agents
to a claim from the commercial vessel. For example,
the Protocol of 2005 to the Convention for the Sup-
pression of Unlawful Acts against the Safety of Mark
time Navigation provides that a State party taking
measures against a ship shall:

“take due account of the need not to prejudice the
commercial or legal interests of the flag State”
(8bis (10)()(v});

“take reasonable efforts to avoid a ship being unduly
detained or delayed” (8bis (10){a)(ix)); and

“States Parties shall be liable for any damage, harm
or loss attributable to them arising from measures
taken ... when: (i} the grounds for such measures
prove to be unfounded, provided the ship has not
committed any act justifying the measures taken;
or (ii) such measures are unlawful or exceed those
reasonably required in light of available information
to implement the provisions of this article. States
Farties shall provide effective recourse in respect of

such damage, harm or loss” {8bis (10)(8)).

Weather conditions can also significantly reduce
the amount of time agents have at their disposal to
collect evidence, For example, weather conditions can
quickly deteriorate and force the officers to leave the
suspected vessel for safety reasons (see chapter 8).

Similarly, as a boarding aperation could be con-
ducted underway, a particula[ route or a Particular
deviation may be required. This will affect the conduct
and the time frame of the operation.

Materials collected as evidence are far more suscep-
tible to loss or alteration on a vessel at sea than on
land. Rough seas can imperil the integrity of evidence
if waves wash away materials or evidence {(e.g. tinger-
prints). Moreover, it is easy for people on board the
vessel to dispose of incriminating evidence at sea by
throwing it overboard.

2.6 Who is involved?

A number of key officials and agencies are involved in
the collection, preservation and presentation of evi-
dence. However, the team first called to intervene in a
situation of eriminal activity committed at sea will play
an important role in preserving the scene until
evidence can be collected.

In many legal systemns, the use of boarding teamn
witniesses in court has procedural advantages com-
pared to written staternents. A criminal case arising
from cenduct at sea benehts from the timely identifica-
tion of witnesses and (as necessary) their appearance
in court. Because of the transnational nature of mari-
time trade, witness presentation is particularly chal-
lenging. For instance, seamen who might be called as
witnesses may have already returned to their home-
lands ar be aboard a vessel at sea and thus not readily
available to appear in court.

As a result of the difficulties inherent in ensuring
the appearance of witnesses at trial, evidence should,
where possible, minimize the number of people
involved. Minimizing the number of witnesses there-
fore requires that those called to support a prosecution
satisfy the necessary evidence requirements,

Preserving the chain of evidence is essential in all
legal systems. Every person who has handled evidence
should be comsidered a possible witness for the pur-
poses of demonstrating in court that evidence has not
been altered or exposed to potential alteration. It is thus
recommended that the following roles be specifically
assigned and performed within the boarding team:

{a) Exhibits custodian(s). Responsible for seizure,
recording, handling and transfer of exhibits. This role
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should be performed only by adequately trained offic-
EI5 T}J.E handling Uf EX_lllbltb b}f au}r other PE[SOIJ.
should be strictly prehibited unless it is absclutely
necessary under the circumstances. The exhibits
custodian{s) is (are} the officer(s) called upon to
prove the continuity of possession of the evidence.
Because having a single officer serve as exhibits custo-
dian involves a risk of losing the evidence if that officer
is no longer available, two exhibits custodians are
preferred for corroboration;

(b) Photography and video manager One officer
should be in charge of taking all video and photo-
graphic evidence. This officer’s training should cover
the basics of recording and photography. Photos and/
ot videos should capture evidence in situ before
removal. The photography and video manager should
be able to offer proof that the visual images taken to
document evidence have not been altered. Date and
time calibration is also an essential consideration. It
will be necessary te use copics for ongoing investiga-
tion work so that the original remains nnused prier to
court proceedings. The equipment used may also have
to be produced as evidence in court;

{c}  Operational witness. Where possible, an officer
should be designated to act as the key witniess at the
crime scene, This officer must personally witness all
initial actions which lead to the boarding; this incledes
indicating the position of all ships, accounting for all
decisions and outlining the basis upon which the
boarding is carried out. The operational witness should
alzo be able to describe security operations, boarding
operations and the post-incident handover of setzed
items and persons (which may arise if the evidence is
transferred to authorities of a State or jurisdiction dif
ferent from those who originally collected the evi-
dence}. The operational witness should be the key
witiress with regard to what the maritime law enforce-
ment authorities observed, heard and did. Care should
be taken to ensure that this officer and other official
witnesses do not undertake or become involved in any
intelligence-related work so that a “firewall” exists
between any “raw” intelligence received and the sani-
tized version that is subsequently released into the
operational ervironment and that may ultimately be

referred to in court;

{d) Primary boarding witness. Where possible, a
single member of the boarding team should be
appointed to act as the key witness to the boarding.
To the extent reasonably practicable, the primary
boarding witness should personally observe all key
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actions undertaken as a result of the boarding, If secu-
rity and bcardiug teamns are separated, the primary
boarding witness can testify only to what he or she
witnessed. Consequently, it may be necessary to simi-
larly prepare a separate security team witness who can
recount the actions of that team.

9.7 The “golden hour™ rule

The “golden hour” denotes the earliest possible stages
of a eriminal vestigation in which evidence collec-
tion and boarding are carried out in order to maximize
and uphold the validity, efficiency and admissibility of
the most reliable evidence.

The “golden hour” rule is of particular importance
during a maritime crime investigation. The investigation
of the crime scene should always be anticipated prior to
boarding, for example by taking photographs which
may become useful evidence, such as when people in
the suspect vessel are observed disposing of potential
evidence. The officer serving as photographer and video
manager should therefore commence his/her activity in
collaboration with the primary boarding witness before
the boarding itself and record the conduct of the per-
sonnel on board. This is a good practice and is vital in
any case where there is suspicion of a crime committed
or about to be committed (e.g. perverting the course of
justice by disposing of evidence).

After boarding, the purpose of evidence collection
is to compile as complete and accurate a picture/
understanding as possible of the environment in which
the suspected criminal activity took place. Clearly,
with the passing of time, objects which may be used
as evidence may be altered or may deteriarate. State-
ments can lose value through loss of memory as to
detail or confusion due to witnesses comparing recol-
lections. DNA samples and fngerprints can be lost or
contaminated by the personnel on board or by external
agents (wind, water, etc.}. The primary boarding wit-
ness should be as strict as possible in managing each
evidence collection operation.

With regard to the collection of evidence at sea, the
following actions should be taken:

{a) Fingerprints and DNA samples, or any mate-
tial which could be used as evidence, could be damaged
by sea, wind or the movement of the ship or of the
persons on board, should be collected immediately;

fb) Each space which could have relevance in the
criminal investigation should be photographed by the
boarding team as soon as possible;
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{¢) Similarly, statements from the witnesses and
PBISDDS on boa[d should be CUDECtBCI A% 50011 as PO‘S-
sible, before collusion opportunities arise among the
crew. The crew should not be given oppartunities to
exchange information before being questioned; sus-
pects should be under the surveillance of an officer
during the boarding and evidence collection operation
in order to aveid collusion in statements. The exact
position of the ship {latitude/longitude) should also
be recorded before and during the boarding,

2.8 How evidence is gathered

When two objects come inte contact, there is an
exchange of traceable material such as hairs, fibres,
dirt, dust, blood, body fluids and skin cells.

As soon as the location of a crime scene is known,
the area should be isolated to avoid contamination of
any evidence, especially of the material listed above.
[solating the crime scene aboard a vessel at sea may
require confining the crew and passengers to certain
sterile yet safe areas of the vessel {e.g. on a deck) for
the time necessary for investigation. If available,
(papcr) body protection suits may be used to help
minimize cross-contamination.

Evidence must be first identified and then cal-
lected. The commission of an offence is not necessarily
a static event that happens in a limited space and time.
Therefare, a coordinated and comprehensive approach
is the key to collecting all evidence related to the acts
that led to the commission of the crime. This may
include creating a “best guess” timeline of events from
initial interviews so that evidence identification and
capture, including video evidence capture, can reflect
what is known or believed to have happened.

In searching for evidence, law enforcement agents
should seck to identify evidence of any criminal act
which may have been committed well before the time
of actual boarding, For example, hidden cargoes may
have been loaded and the hiding spaces constructed
months prer to the boarding,

Immediately after the boarding operation is com-
pleted, law enforcement agents should follow a process
that includes the following:

{a) Collect video recordings and still photo-
graphs in order to provide a reliable visual representa-
tion of the crime scene;

{t) Collect samples of illicit substances trans-
potted on the vessel. Such samples should be pre-
served as evidence immediately—and in compliance

with chain of custody requirements—for subsequent
forensic analysis. Where available, drug—testing kits
should be used to analyse substances, which should in
any case be subjected to additional analysis in special-

ized forensic laboratories;
(¢} TIdentify and isolate the suspects;

(d) Collect fingerprints and DNA samples, docu-
ments, small arms, mobile phones, laptops and any
possibly relevant material as evidence, Careful atten-
tion must be paid to the preservation of fingerprints
and DNA samples, which can deteriorate quickly;

(¢)  ldentify and record identification information
in relation to the vessel, engines, equipment (¢.g. com-
munications), cargo (to find registered awners, buyers
and sellers), etc. This can be cross-referenced against
law enforcement and cormmercial databases for the
purpose of gathering further intelligence and evidence.
If possible, this information should be collected during
pre-boarding operations;

Censideration should be given to allowing a ship
to continue its journey when there is no direct involve-
ment of the owner/charterer or master and where
continued detention of the ship is not necessacy for
prosecution. It may first be necessary to confirm the
vessel’s legal ownership and to communicate with legal
advisers or a prosecutor before releasing a vessel,

Additionally, law enforcement investigations at sea
should be coordinated in real time with land-based
investigations so as to increase the chances of effective
progsecution. Examples might include:

{(a) In a piracy case, during hostage-taking, negotia-
tion and payment of ransom. In cooperation with the
shipping industry, insurance companies and the bank-
ing sector, intermediaries and their telephone commu-
nications can and should be monitored in real time,
and banknote serial numbers can and should be
tracked. In some Jurisdictions, ransom payments may
be deemed contrary to “public policy” {albeit not nec-
essarily illegal), which will require either prosecutor
and/or governmental direction as to law enforcement
actions in this regard. Some jurisdictions criminalize
the payment of ransom where that payment is made
to a designated tetrorist group.

(b) Mownitoring of financiaf flows from criminal
organizations connected to the crime. In order to support
criminal prosecution and to include all the financial
components of the crime, a parallel financial investiga-
tion should also be undertaken. This will identify
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banking supervision and facilitate the monitoring of
electric funds transfers (e.g. by Internet and mobile
telePhUm:). Such investigations may require coopera-
tion with (Llational) central banks (e.g. financial inves-
tigation units) and the wider banking system, including
foreign exchange bureaux, funds transfer businesses
and mobile telephone providers.

9.9 Evidence preservation

Evidence preservation should be one of the primary
concerns of all personnel involved in a maritime law
enforcement opetation. The following steps represent
best practice and are primarily addressed to the board-
ing team for the purposes of evidence collection:

{a) The primary bearding witness should account
for ﬂ.lI PEI’SOHS and tl'leil' .IOCEltiOD n bOaId thF.' ‘V'E'SSBI
before they are moved, Disposal of any evidence prior
to the acrival of the collection team must be avoided.
A system of marking the location of key evidence for
early or immediate capture {due to the heightened
potential for loss, contamination or deterioration at
sea) should help to prioritize collection;

{b) Where illicit substances are transported, their
location on board should be immediately documented
in detail using visual images. Under the supervision of
the primary boarding witness, samples of materials
used for hiding the substances should be collected. In
addition, samples of the same substances should be
taken in such 4 way that their chemical characteristics
are not altered {e.g. by ingress of water), thus enabling
subsequent forensic analysis;

(C) Ea‘;[’] pef’soﬂ on board ShUu]d be gi\’eﬂ. d refer—
ence namber, preferably in such a way as to prevent
any switching of numbers, for example by attaching
the number with a cable tag and using the number in
photographs with a chalk board or other sign;

{d) If the suspects are on two or mare vessels,
their ariginal locations should be recorded before they
are moved to another vessel;

{e) Weapons or ammunition should not be har-
dled. However, if there is 2 need to move them, records
should be kept so as to identify unexpected DNA or
fingerprints;

{f)  Ammuonition should be disposed of immedi-
ately if it poses a risk; however, evidence collection
should be considered within security and safety limits.
Photographic and written records should be collected,
as should fingerprints {where possible);
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{g) Any weapons or crime-related paraphernalia
should be removed from suspects and considered
evidence (as long as security or safety does not require
immediate disposa]}. In either case, detailed records
must be kept as to who was in possession of
such items;

(k) Suspects should be prevented from comnu-
nicating with one another.

2.10 Standard procedures in
relation to witnesses and suspects

It is important to obtain basic information from all
persons on board by questioning them as either wit-
nesses or suspects as soon as possible. This process
must be carried out while ensuring full evidence cap-
ture and ensuring that individual rights are recognized
and exercised.

Basic information to be acquired from each person
on board the inspected ship should include the
following:

{a) Copy of full identity document(s) (e.g. pass-

pott, national identification card, seaman’s papers);

(b)) Name (full names and names known by),
including non-romanized characters {e.g. Chinese)
which may be required for full confirmation of identity
in their hame country;

{c} Date and place of birth;

{d) Nationality;

(e}  Full address(es);

(f) Contact details (e.g telephone, mobile phone,

e-mail address(es));
{(g) Specific identifying features {ey. tattoos)
which may assist in description by other witnesses;
{h} Role(s) on board;
(i} Languages spoken;

(7} Next-ofkin information (including fathers
name); and

(k) Clan (where app]icab]e).

When possible, statements should be taken in the
witnesses’ own language. Special care must be taken in
the identification, selection and use of interpreters.

Where all or some of the people on board the
inspected ship are suspected of having taken part in
the commission of a crime, all suspects must first be
informed of this suspicion, and it should be confirmed
that they understand:
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{a) That they need not say anything if they do not

want to; and

{b) That anything they do say will be recorded
and may be used in court.

If required, a legal caution should be used. Each
suspect should be questioned separately. Attention
should be paid to avoiding situations where suspects
are able to communicate with one another.

Coercive or farcible means must not be used during
the questioning of witnesses or suspects. Information
must be provided on a voluntary basis. Unique refer-
ence numbers are to be used to record the sources of
the information gathered.

If suspicion and evidence support the detention and
transfer of suspects to the relevant competent authority
(e.g‘ po]ice) , then transmitfal material is likely to mclnde:

{a) Original copies of all {signed) statements of
withesses and suspects, the signed (police) statements
of the officers involved, and any video recordings taken;

(b} A copy of all detainee records (ineluding
photographs), preferably with unique reference

numbers and the names of the arresting officers, and
where possible, the ph}rsica_l condition of the trans-
ferred person, medical treatment provided, the reasen
for detention, time at which detention commenced,
meils provided and any decisions taken with regard
to the suspect’s detention;

{¢) An original copy of the photograph log
{description of what each image shows);

(d) Exhibits accompanied by:
(i) An original copy (copies} of state-

ment(s) to ensure the continuity of
exhibits from the moment of seizure
until transfer to the police;

{ii) An original copy of the exhibits log;
and

(iii)  Any other relevant evidence.

Records should be kept of all evidence handed
over to the authority in charge of prosecution. Copies
are to be retained by the law enforcermnent agency that
collected them.

ADDITIONAL GENERAL GUIDANCE

9.11 Adapting evidence searches,
collection and preservation to the
legal system where the trial

could be held

Apprehended maritime criminal suspects may be lia-
ble to prosecution in several States (see chapters 5-7).
The prosecution venue often depends on the juris-
dictional link applicable, or available, under the
circumstances. Because evidence collection is aimed
at prosecution, it may be beneficial for 2 boarding
team to be aware of legal requirements in mwore
than one prosecution venue. Evidence should there-
fore be collected with consideration of the possible
prosecution venue,

Historical influences and national legal cultures
mean that differences between legal systems can affect
the way in which evidence is understood and col
lected. For example, in a common-law system, prose-
cutors and/or courts may refuse evidence which has
not been collected in full compliance with the rales of
evidence, in particular where the chain of custody is
not strictly observed. However, same Roman

law-based systems are more flexible than common-law
systemns in terms of the use of evidence and often rely
on judicial pelice for certification powers which are
not always recognized by common-law countries.

The consequence for maritime law enforcement
agents is that they may need to place particular empha-
sis on certain elements if there is a chance that the trial
may take place in a different legal system or jurisdic-
tion. In particular, the maritine law enforcement
agency which collects evidence should pay particular
attention to issues such as the authority/position of a
person to whom a witness can make an admissible
statement and any specialized requirements for the
evidential chain of custody.

Evidence should always be collected to the best
possible standards of accuracy, notwithstanding the
legal system to which the evidence could be trans-
ferred. Best practice in evidence collection and ban-
dling, in interviewing and recording statements, and
in the treatment of suspects will maximize the chances
that the fairness and transparency measures applied
will be recognized by the trizl court as having been
adequate and acceptable.
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Type of crime

Possible indicators

Possible evidence
to collect

Jurisdiction
[see chapters 1-7]

Human trafficking/
smugyling of migrants

Vessel overcrowded:
passengers hidden/not
declared; excessive fuel in
relation ta declared
destination; intelligence
reports; unflagged vessel;
vessel in poor condition

ldentification documents
and fingerprints of
suspetts; pesition of the
vasspe| hased on GPS data;
staterments of witnesses,
passengers and crew;
logbaok copies; relevant
personal material, mehile
phones and laptops of
suspects; photographs and
videos; tattoos or branding
relating to slavery; dress
style and labels of
passengers clothing; use
of, or marking caused by,
physical restraints

Territorial seafcentiguous
zone.

Flag State.

Passive or active personal
jurisdiction.

Article 8 of UNTQC
Smuggling of Migrants
Protocol and Trafficking
in Persans Protocol,
where applicable.

Drug trafficking

Speedboat/fast vessel;
indicatars of hidden
compartments; intelligence
reperts; additional or
extra-powerful prapulsion
(e.g. outboard motors|

Fingerprints at the crime
sceng; samples of drugs
for forensic analysis:
identification decuments
and fingerprints of
suspects; posilion of the
vessel based on GPS data;
staternents of witnesses,
passengers and crew;
lagbook copies; relevant
persenal material, mohile
phones and laptops;
photographs and videos;
cash and/or valuables;
weapons; marker buays;
detection by drug sniffer
dogs; drug swabbing of
vessel

Territorial seafcontiquous
2one.

Flag State.

Passive or active personal
jurisdiction.

Article 17 of the United
Nations Convention
against Illicit Traftic in
Narcotic Drugs and
Psychatropic Substances
of 1988, where
applicable.

Piracy/armed robhery
at sea

Stairs; hooks: weapans;
excessive fuel; high power
engines; intelligence
reports; lack of fishing or
ather equipment consistent
with alleged "legal” use

of vessel; size of
vessel/“mother” vessel

ldentification documents
and fingerprints; position
of the vessel based on
GPS data; statements of
witnesses; passengers and
crew; loghook copies;
relevant personal material,
mobile/satellite phones
and laptops; weapons;
stairs: hooks: photographs
and videas, particularly of
all material which cannot
be delivered to prosecutors
[such as, possibly, the
vessel 1tself|

Universal jursdictian
where national legisla-
tion allows [piracy).

Flag State.

Pazsive or active personal
jurisdiction,
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